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Gurvreut Zopics. 

The Court of Appeals has unanimously de- 
cided that the special franchise tax law is 
constitutional, thus reversing the Appellate 
Division of the Third Department, which held 
that in the provision for the assessment by the 


State board of tax commissioners the law| 


violated the home-rule clause of the Constitu- 
tion, for the reason that the assessment be- 
longed to the local assessors. This the Court 
of Appeals brushes away, holding that the leg- 
islature, in creating a new system of taxation 
embracing a new kind of property never be- 


fore taxed, had the right to entrust to State 
officers the power of making the assessment ; 
that tangible property, such as rails and poles, 
which had been formerly taxed by local assess- 
ors, is merely incidental to the special fran- 
chises, and hence that there was no infringe- 
Judge 
Vann wrote the opinion of the court, in which 
The decision in- 
A number 
of the largest corporations had charged off 
each year the amount of the tax to be paid 
each year, and are thus prepared to meet the 


ment upon local self-government. 


all the judges concurred. 
volved many millions of dollars. 


requirements without embarrassment. 





The decision of the United States Circuit 
Court of Appeals in the case of the Northern 
Securities Company, which is published else- 
Where in this issue of THe ALBANY Law 
JournaL, has given rise to a vast amount of 
discussion and wide differences of opinion as 
Now that the decision has 


to its justness. 
Vou. 65.— No. 5. 


been secured, not only the officials representing 
the government, but the court itself seems to 


shrink from following it up to its legitimate 


conclusion, and one of the judges who ren- 
dered the decision has seen fit to grant a stay 


of further proceedings until the case has been - 


finally passed upon by the Supreme Court. 
The appeal has been perfected, and a final 
adjudication is expected in October or Novem- 
The importance of 
the decision lies in the fact that for the first 
time it has been held that the bare possession 
of means of restraining trade, irrespective of 
the purposes is prohibited 
within the meaning of the Sherman anti-trust 
act, as it is interpreted by the court; in other 
words, that the mere ownership of two com- 
peting lines by the Securities Company is in 
itself a restraint of trade. This is a proposi- 
tion so repugnant and so revolutionary that 
it is hardly conceivable the Supreme Court 
'will give it its indorsement. The difficulties 
and dangers of such an application of the rule 
in determining whether or not the business of 
a corporation is actually in restraint of trade, 
are too obvious to need pointing out. The 


ber of the present year. 


or aims in view, 


decision seems to have been based upon tne 
familiar rule that every one is presumed to 
have intended what is the necessary and logical 
sequence of his own acts, when done wilfully 
and deliberately. Heretofore, the ownership 
of competing corporations has been only some 
evidence that such business was carried on in 
restraint of trade, the question being left for 
final determination by additional proof as to 
the use to which the property of the corpora- 
tion was actually put. It would seem that the 
logical and inevitable result of such an inter- 
pretation as has been given to the law by the 
Circuit Court of Appeals would be that two 
merchants on opposite sides of a street would 
be unable to consolidate and form a copartner- 
ship because by so doing they would be taking 
possession of the means of restraining trade. 
No individual or corporation would be safe 
in acquiring property, because its very owner- 
ship would be taken as controlling proof that 
the individual or corporation is carrying on 
business contrary to the provisions of the 
Sherman act. As a matter of fact, the great 
interests which form the Northern Securities 
Company, instead of seeking to restrain trade 
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have endeav ored i in every y possible way to pro-| small number of disagreeable cases in camen 
mote it. No case has ever been shown wherein | are worth an interference with the great and 
rates were raised or discrimination shown for| generally approved principle of publicity in 
ig y apy principle of publicity in the 
or against any particular shipper. They are! administration of justice. 
g yp PP y J 
in every way possible developing the great 
section through which their lines run, even | 
tl tment 
to ‘the investment of many millions in the| | Circuit Court, in the course of an address be 
building of the greatest steamships that sail | : 
SEE ae IE A ES OI RT AEE of | fore the students of Columbia University re. 
the Orient siden ia Caan oe en vad cently, took occasion to enter a timely protest 
edaaid wotts. “Hence, % would teem that a |against any attempt to increase the number of 
are secure in their position and have a ri ae judges in the courts, especially the Supreme 
P S| Court of the United States. Already, he de 
to demand that before: they are condemned to. ; ‘a 
: : ra | clared, there are twice as many judges in New 
suffer penalties for restraining trade some un- | York State as in the whole of England, whic 
lawful or at least detrimental act on their part | 
a ga ange >” RE RE has five times the amount of litigation. Th 
; a. eyrthoe P Supreme Court disposed of 375 causes during 
fected and the final determination of these}. - , oe 
; s its last session, and it has but nine judges 
supremely important questions can safely be . 
s apy More than that number, he believed, would 
left to the great tribunal which is the last re- . . salle 
: . make the court unwieldy. What, in his opin- 
sort in this country. It seems scarcely con- als he cael te Gan: seein ae 
ceivable that the Supreme Court will sustain pie thie sn thee inate — oe a 
this apparently erroneous and dangerous in- ttt: Oe sie Undoubted! i 4 
terpretation of an act which, at best, was only! (.. 2's. sieht in the claim that this State ba 
a miserable makeshift, a creature of political a 8 
denidienty, & schemes to catch votes sufficient judges, at least so far as the State 
; f outside the metropolis is concerned, if they 
were all kept in the judicial districts which 
The English law journals are finding a good elected them, inetead of being assignes ® 
deal of fault with the recent decision of Sir other jurisdictions, for various personal ay 
ne . 
Francis Jeune, that a judge has the inherent erp Ray ater hem sane - a > ‘. 
right to exclude the public from his court . “ tia at yet ee he wall 
whenever he deems that the nature of the case = ~ soak yy “ge ee ice ee y 7 nal 
renders that course desirable in the interests | ~°™ vere hs) ae seal = os = ny : 
of justice. Sir Francis is not the first jurist should be increased, but in the other districts 
who has acted upon such a view. The London it would seem that there are quite enough to 
Law Journal recalls the fact that the case of do the work expected and required of them. 
Malan v. Young was tried with closed doors 
by Mr. Justice Denman in 1889. This was the| From the decision of the United States St 
first occasion on which an ordinary civil) preme Court, in the case of Jackson W. Gilé 
action was tried in camera, and the innovation | v. The Board of Registrars of Montgomery 
drew forth from a well-known member of | county, Ala., it appears that no relief is to kt 
the bar a strong assertion of his right to re- _ expected by the negroes of the South from 
main in court, which he abandoned only after. that quarter. Giles is a negro who was deniel 
an intimation from the bench that force would | the privilege of registering as a voter unde 
be employed, if necessary, to compel him to, | the new Constitution of Alabama, and the cas 
leave. While recognizing the fact that there. was a test one. We have not seen the ful 
are cases not suited for hearing before a mixed | opinion, but it is understood to be based upd 
audience, the Law Journal confesses that it| the conclusion of the court that the case was 
looks with some distrust upon the uncontrolled | political one. The convention which framet 
power of a judge to exclude the public from | the new Constitution was made up exclusive 
his court. It may well be questioned whether | of white men, though nearly half the popu 
the advantages to be gained from hearing a! tion of Alabama is colored, and there was ™ 


Judge Alfred C. Coxe, of the United States 
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even the slightest pretense that fairness was to) are = needed to protect ‘the public health and 
characterize their proceedings. The methods| serve the public comfort and safety, such meas- 
by which the convention of white men sought} ures must have some relation to these ends. 
to get around the Constitution of the United| The court says that the eight-hour law does 
States, which provides expressly against the | not deal with the character of the work, the 
abridgement of the right to vote on account of | age, sex or condition of the employes, not even 
“race, color or previous condition of servi-|the personality of the employer, but applies 
tude,” are too familiar to need more than mere only to the case of a contract with the State or 
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reference. The tricky “ grandfather clause,” | 
by which it was provided that those who bore 
arms in the war between the States, or their) 
descendants, should be entitled to vote all their | 
lives, irrespective of the test of literacy or) 
property, was the chief reliance. The result 
of the appeal is that the Supreme Court is not | 
to be relied on to exercise its powers of equity, 


a municipality. Its vice is the arbitrary dis- 
tinction drawn between persons contracting 
with the State and with other employers. If 
the State itself prosecutes a work it may dic- 
tate every detail of the service required in its 
performance ; prescribe the wages of workmen, 
their hours of labor and the particular indi- 
viduals who may be employed, no such right 


but that the problem must be worked out by | exists where it has let out the performance of 


the people of the various States. 
however, has full power to act. 


go behind the face of the credentials of the 
southern congressmen. 





The New York Court of Appeals which, 
some time since, declared unconstitutional the 
“prevailing rate of wages” law, has now de- 
cided that the so-called eight-hour law is in- 
valid, The Orange County Road Construc- 
tion Company was indicted for having required 
several employes to work ten hours a day on 
the improvement of a highway through the 
town of New Windsor, on a contract with the 
county. County Judge Beattie sustained a de- 
murrer to the indictment, the Appellate Divi- 
sion reversed him, and now is itself reversed. 
In its decision the Court of Appeals says that 
in the interest of public health, morals and 
order a State may restrain and forbid what 
would otherwise be the right of a private citi- 
zen. It may enact laws to regulate the extent 
of the labor which women and children or per- 
sons of immature years shall be allowed to per- 
form and prohibit altogether their employment 
in dangerous occupations. It may limit the 
hours of employment of adults in unhealthy 
Work and it may be that it could prohibit the 
Performance of excessive physical labor in all 
callings. But while it is generally for the leg- 
islature to determine what laws and regulations 


It can, under | 
the Fourteenth Amendment, reduce the rep-| stands the same as its citizens. 
resentation of those States which disfranchise | 
large classes of their citizens, and if it sees fit | 


Congress, | | the work to a contractor unless it is reserved 


by the contract. The State in this respect 
Its rights are 
just as great as those of private citizens, but 
no greater. This decision seems to us emi- 
nently sound. The so-called police power of 
the State has been stretched quite far enough 
already. 
-——__>—— - 


THE RIGHT OF A NEGRO LITIGANT TO A 
TRIAL BY A MIXED JURY UNDER “THE 
EQUAL PROTECTION OF THE LAWS.” 





It is impossible to legislate into the mind and heart 
of man a devotion to the principles of equality and 
justice, a respect for the co-ordinate rights of his 
fellow-man, or a reverence for the great and beauti- 
ful truths of the Christian religion. But it is pos- 
sible to protect the rights of free men from the open, 
discriminatory action of hostile legislatures. Indeed, 
there is no more important business of government 
than to protect those who are the objects of the 
hatred and oppression of a superior and dominant 
element in society. 

To give to the ignorant man of color equal protec- 
tion of the laws, or, stated differently, to protect him 
from legislation that denies him the equal protec- 
tion of the law, that establishes one rule for the 





white man, another for the black, conferring 
privileges, civil and political, upon the one, withhold- 
ing them from the other, was the great and chief 
purpose of the first clause of the Fourteenth Amend- 
ment of the federal Constitution. The former status 
of the negro as a slave made it evident to thoughtful 
men that he, being socially inferior because of an 
enforced environment necessitating ignorance and 
depravity, would enjoy fewer and less important 
privileges under the laws enacted largely by those 
that formerly had been his masters, unless some 
superior factor intervened in his behalf. It was, 
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therefore, but natural and consistent that the 
framers of the Fourteenth Amendment should have 
inserted therein the clause, that no State shall “ deny 
to any person within its jurisdiction the equal pro- 
tection of the laws,” a principle of the fundamental 
law which has made “America” the very symbol and 
embodiment of all that is just and righteous in gov- 
ernment, not alone protecting the unfortunate of our 
own nation from local hate and prejudice, but offer- 
ing as well an asylum for the oppressed of other 
lands where special privileges to the few is the lead- 
ing axiom in civil and political life. 

Congress seems to have been distrustful of the 
efficacy of this Amendment to accomplish the pur- 
pose intended by its able framers, and, under the 
authority given by the fifth section of the Amend- 
ment “to enforce, by appropriate legislation,” the 


provisions thereof, a law approved March 1, 1875, | 


was enacted, which provided, that no citizen possess- 
ing all other qualifications that are or may be pre- 


scribed by law shall be disqualified from serving as | 


grand or petit juror on account of race, color or 


previous condition of servitude, applying to both the | 
State and the federal courts, declaring a violation of ' 


the law to be a misdemeanor, and prescribing a 
severe penalty for its transgression.(1) Of course, 
this was not more than an amplification of the 
clause of the Amendment forbidding a denial by the 
States of the equal protection of the laws, and of 
the Fifth Amendment limiting the federal govern- 
ment to due process of law.(2) 

When his life, his liberty, or his property is in- 
volved by litigation, the co‘ored citizen is entitled to 
be heard, and his rights adjudged, by a fair and an 
impartial tribunal, a right that all who shelter under 
the American emblem of liberty and equality may 
demand and receive. What, then, are his rights in 
the composition of a jury selected to pass upon 
matters with which the negro is connected as a 
party litigant. 

Ir IS A RIGHT TO WHICH EVERY COLORED MAN IS 
ENTITLED, THAT, IN THE SELECTION OF JURORS TO 
PASS UPON HIS LIFE, HIS LIBERTY OR HIS PROPERTY, 
THERE SHALL BE NO EXCLUSION OF THOSE OF HIS 
RACE, AND NO DISCRIMINATION AGAINST 
THEM BECAUSE OF RACE OR COLOR.(3) 


@) 18 Stat. of U. S., part 3, p. 336. 
(2) See Ex parte Virginia, 100 U. S., 339 (1879), 25 


L. Ed., 676, as to the constitutionality of this 
enactment. 


(3) Mr. Justice Strong in Virginia v. Rives, 1(0 
U. 8., 313, 322-323 (1879); Mayor, etc. v. Shepherd, 50 
Tenn., 373, 377 (1874); Strauder v. West Virginia, 100 
U. S., 303, 309 (1879), 25 L. Ed., 664; Ex parte Virgin a, 
100 U. S., 339, 347, (1879), 25 L. Ed., 667; Common- 
wealth v. Johnson, 78 Ky. 509, 511 (1880); Neal v. 
Delaware, 103 U. S., 370, 386 et seg. (1880), 26 L. Ed., 
567; State v. Ah Chew, 16 Nev., 50, 59 et seg. (18:1); 
Green v. State, 73 Ala., 26, 36 et seg. (1882); Bush 
v. Kentucky, 107 U. S., 110, 117-118 (1882), 27 L. Ed. 
354, 1 Sup. Ct., 625; Cooper v. Maryland, 64 Md., 
40, 47 (1885), 20 Atl., 986; Gibson v. Mississippi, 162 
U. S., 565, 580-581 (1896), 40 L. Ed., 1075, 16 Sup. Ct., 904; 
Williams v. Mississippi, 170 U. S., 213 222-225 (1898), 42 


HIM OR} 


=~ ———— 
a 


This principle was enunciated first by the Supreme 
Court of the United States in the case of Strauder y 
West Virginia.(4) In that case, Strauder, a colored 
man, was indicted for murder in the Circuit Coup 
of Ohio county, in West Virginia, and upon trial 
was convicted and sentenced. By a law of that 
State, white persons only were competent to serveas 


jurors. The plaintiff in error, Strauder, moved to 


quash the venire because the law under which it was 
issued denied him the equal protection of the law; 
and, upon the same ground, moved to challenge the 
array of the panel. By the very language of the 
statute, colored men were forbidden to serve upona 
jury because of their color. The court, per Mr 
Justice Strong, held the law unconstitutional, and 
said: “ The right to a trial by jury is guaranteed to 
every citizen of West Virginia, by the Constitution 
| of that State, and. the constitution of juries is 4 
very essential part of the protection such a mode of 
| trial is intended to secure. The very idea of a juy 
is a body of men composed of the peers or equals 
of the person whose right it is selected or summoned 
'to determine; that is, of his neighbors, fellow asso- 
ciates, persons having the same legal status in society 
which he holds. * * * It is well known that 
prejudices often exist against particular classes in 
the community, which sway the judgment of jurors, 
and which, therefore, operate in some cases to deny 
persons of those classes the full enjoyment of that 
protection which others enjoy. * * * In view of 
L. Ed., 1012, 18 Sup. Ct., 585, where a law on its face 
does not discriminate between the races and it has 
not been shown that its actual admin-stration was 
evil, but only that evil was possible under it, no 
infringement of the Fourteenth Amendment is shown; 
Carter v. Texas, 177 U. S., 442, 447-448 (1900), 44 L. Ed, 
839, 20 Sup. Ct., 687, reversing 39 Tex. Cr. Rep., 345, 4 
S. W., 508, 46 S. W., 236; Smith v. State (Tex. Cr. App.), 
58 S. W., 97 (1900), not yet published in official reports 
| (following Carter v. Texas, supra); Collins v. State 
(Tex. Cr. Rep.), 60 S. W., 42, 43 (1900), not yet officially 
| reported; Whitney v. State (Tex. Cr. App.), 59 S. W. 
895 (1900), 63 S. W., 879, 880 (1901), not official.y reported; 
King v. State (Tex. Cr. App.), 64 S. W., 245, 247 (4), 
| not officially reported. There is no constitutional 
objection to an exercise of the right of peremptorily 
challenging a colored juror. Kipper v. State (Tex. Cr 
| App), 62 S. W., 420, 421 (1901), not officially reported. 
| Castleberry v. State, 69 Ark., 346, 63 S. W., 670, 86 Am. St 
| Rep., 197 (1901); King v. State (Tex. Cr. App.), 64 Ss. W,, 
245, 247 (1902); not officially reported. There is no com 
stitutional objection to an exercise of the right of per 
emptorily challenging a colored juror. Kipper v. State 
(Tex. Cr. App.), 62 S. W., 420, 421 (1901), not officially 
ported. Where in the prosecution of a negro for murdé 
it appeared that no negroes had been selected on the 
grand jury, or petit jury, except in one or two cas@ 
in County Court in civil cases, because they would 
be offensive to white jurors, and defendant had ™ 
opportunity to challenge the grand jury which re 
turned the indictment against him, it was held erro 
|to refuse defendant’s motion to quash the indictment 
because of discrimination against him and the negm 
race; Haggard v. Commonwealth, 79 Ky., 366, 3a 
| (1881), but the right to a trial by a jury selected 
| without discrimination may be waived; 6 Amer. é 
| Eng. Ency. of Law, 2d. ed. p. §1. 

| (4) 100 U. S., 303 (1879). 
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these consi 
gatute of West Virginia should not be regarded as | 
discriminating against a colored man when he is 
pot upon trial for an alleged criminal offense against | 
the State. It is not easy to comprehend how it can | 
be said that while every white man is entitled to a 
trial by a jury selected from persons of his own race 
or color, or, rather, selected without discrimination 
yainst his color, and a negro is not, the latter is 
equally protected by the law with the former. Is 
not protection of life and liberty against race or 
lor prejudice, a right, a legal right, under the con- | 
stitutional amendment? And how can it be main- | 
tained that compelling a colored man to submit to a 
trial for his life by a jury drawn from a panel from | 
which the State has expressly excluded every man 
of his race because of color alone, however well 
qualified in other respects, is not a denial to him of 
equal legal protection?” 

It will be observed that there is nothing in this 
Amendment that prescribes the qualifications of a 
juror, nothing which limits the action of the States 
in prescribing the qualifications of its jurors, except 
that color or nationality may not become a deter- 
mining factor. The colored man may not be denied 
the privilege of participating in the administration 
of justice merely because he was born of black 
parents, nor the colored litigant denied the right of 
having his cause heard and determined by those of 
his race for a similar reason.(5) 


At the time of the adoption of the Fourteenth 
Amendment, most of the southern States had upon 
their statute books laws which discriminated in 
terms against the man of color. It was evident that 
such laws were rendered nugatory by the very pro- 
vision of the amendment which forbade a denial of 
the equal protection of the laws. The State courts 
tither so held, or the legislatures enacted laws in 
terms applying equally to all citizens within their 
fespective jurisdictions, repealing the earlier laws 
inconsistent therewith. The great social chasm, 
Which separated the white man from his present 
inferiors and former slaves, was not wholly to be 
Overcome by the enactment of laws equal in terms. 
Ik some cases, those charged with the duty of select- 
ing men to constitute a jury upon the trial of the 
colored man sought to discriminate against him and 
his race by selecting white citizens only, thereby 
discriminating in the administration of an other- 
wise fair and impartial law against the colored man, 
Solely because of his color. But the Fourteenth 
Amendment, and the act of Congress, supra, were 
held by the Supreme Court of the United States to 
extend to discriminations in the administration of a 
law, and to forbid the same.(6) In the first case in 


@) See cases cited in Note 4. 


(6) Virginia v. Rives, 100 U. S., 313, 318 (1879), 25 

Ed., 667; Ex parte Virginia, 100 U. S., 339, 347 et seq. 
879), 25 L. Ed., 676; Neal v. Delaware, 103 U. S., 370, 
8 (1880), 26 L. Ed., 567; Green v. State, 73 Ala., 26 
$8 et seg. (1882), see statement of this principle and 





Supposed limitation thereof; Williams v. Mississippi, 


which this question was raised, the court said, in 
part: “A State acts by its legislative, its executive, 
or its judicial authorities. It can act in no other 
vay. The constitutional provision, therefore, must 
mean that no agency of the State, or of the officers 
or agents by whom its powers are executed shall 
deny to any person within its jurisdiction the equal 
protection of the laws. Whoever, by virtue of pub- 
lic position under a State government, deprives 
another of property, life or liberty, without due pro- 
cess of law, or denies or takes away the equal pro- 
tection of the law, violates the constitutional inhibi- 
tion; and as he acts in the name of, and for the State, 
and is clothed with the State’s power, his act is that 
of the State. This must be so, or the constitutional 
prchibition has no meaning. Then the State has 
clothed one of its agents with power to annul or to 
evade it.” (7) 

Out of deference to the presumption of proper 
official action, the burden of proof, however, rests 
upon the party alleging that he has been discrimin- 
ated against in the administration of a law fair upon 
its face (8), and clear and distinct evidence thereof is 
required.(9) The mere fact that, in a criminal action 
against a defendant negro, the State peremptorily 
challenged three men of the defendant’s race upon 
the panel to try him does not show a violation of the 
federal law. The right of peremptory challenge is 
usually given to be exercised without assigning any 
170 U. S., 213, 225 (1898), 42 L. Ed., 1012, 18 Sup. Ct., 583; 
Carter v. Texas, 177 U. S., 442, 447 (1900), 44 L. Ed., £39, 
20 Sup. Ct., 687. 

qi) Ex parte Virginia, 100 U. S., 339, 346-347. 

(8) Louisiana v. Murray, 47 La. Ann., 1424, 1425 (1895); 
Torrance v. State (Fla.), 30 So., 685, 688 (1991), not 
yet officially reported; Whitney v. State (Tex. Cr, 
App.), 63 S. W., 879 (1901), not yet officialiy reported. 

(9) Neal v. Delaware, 103 U. S., 370, 397 (188), 26 L. 
Ed., 567; Green v. The State, 73 Ala., 26, 29-30 (1882); 
Smith v. Mississippi, 162 U. S., 592, 600 et seq. (1:96), 
40 L. Ed., 1082, 16 Sup. Ct., 900. On a motion to quash 
an indictment returned against a colored defendant, 
because in the making up of the grand jury defend- 
ant was discriminated against because of his color, 
the motion, though verified, is not evidence of such 
discrimination, which must be established by dis- 
tinct and independent evidence; Smith v. The State 
(Tex. Cr. App., 1900), not yet officially reported. On 
motion to quash an indictment, it was shown: (1) 
That in selecting the grand jury which found the 
indictment, the jury commissioners excluded all 
negroes on account of their race; (2) that the district 
judge selected no one but whites as jury commission- 
ers; (3) that, for many years in that county, negroes 
had been excluded from serving as jurors; (4) that 
there were many negroes in the county competent 
to serve as jurors; (5) that there was a strong preju< 
dice against negroes in the county on account of 
their race. Upon this showing it was held that the 
defendant negro was denied the equal protection of 
the laws contrary to the Fourteenth Amendment. Tor- 
rance v. State (Fla.), 30 So., 685, 689 (1901), not yet 
officially reported; Whitney v. State (Tex. Cr. App.), 
63 S. W., 879, 880 (1901); State v. Brownfield, 60 S. Car., 
509 (1901), 39 S. E., 2; Easterling v. State, 69 Ark., 189, 
191 (1901), 62 S. W., 584; 6 Amer. & Eng. Ency. of Law, 
2d ed., pp. 81-82. 
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ground for the action taken, and no constitutional 
right can be said to be infringed thereby.(10) 

In Easterling v. The State(11), on a motion to 
quash an indictment against a negro, on the alleged 
ground that the jury commissioners selected no 
negroes to serve on the grand jury, and that there 
was a discrimination against the defendant and 
his race, which denied him the equal protection 
of the laws, it appeared that, in the county, there 
were 859 white and 175 negro qualified electors, and 
that no negro had been selected to serve on a jury 
in the county for eighteen years past. The jury 
commissioners testified that they selected for grand 
jurors those whom they believed to be qualified, 
and that the question whether or not negroes should 
be put on the grand jury was not discussed. Upon 
these facts, the trial judge found that negroes were 
not excluded from the grand jury solely because of 
their color or race, and, upon appeal, the Supreme 
Court of Arkansas affirmed the judgment of the 
court below. 





THE EQUAL PROTECTION OF THE LAW DOES NOT) 
GUARANTEE TO THE NEGRO LITIGANT THE RIGHT TO A| 
TRIAL BY A JURY COMPOSED EITHER IN WHOLE OR IN| 
PART OF PERSONS OF HIS OWN RACE OR COLOR.(12) 

It it well settled that a negro cannot demand, as a | 
matter of right, that in a trial of his cause men of | 
his own race shall sit upon the jury. He can de- | 
mand only that he shall not be discriminated against 
by having those of his race excluded from the jury 
merely because of their color. 


(10) Whitney v. State, 63 3. W., 879 (1901), Tex. Cr. 
App., not yet officially reported; State v. Brownfield, | 
60 S. Car., 509 (1901), 39 S. E., 2. 

(11) 69 Ark., 189 (1901), 62 S. W., 584. 

(12) Williams v. The State, 44 Tex., 34, 36 (1875); 
Virginia v. Rives, 100 U. S., 313, 322 (1879), 2 L. Bi., 
667; Commonwealth v. Johnson, 78 Ky., 509, 511 (1880); 
Ex parte Virginia, 100 U. S., 339, 25 L. Ed., 682; Mitchell 
v. Commonwealth, 33 Gratt. (Va.), 845, 869 (1880); State 
v. Ah Chew, 16 Nev., 50, 59 (1881), 40 Am. Rep., 488; 
Bush v. Kentucky, 107 U. S., 110, 117 (1882), 27 L. Ei, 
354, 1 Sup. Ct., 625; Green v. The State, 73 Ala., 26, 30 
(1882); Cooper v. Maryland, 64 Md., 40, 47 (1885), 20 Atl., 
986; Cavitt v. State, 15 Tex. Cr. App., 190, 197 (1833); 
Lawrence v. Commonwealth, 81 Va., 484, 485 (1886); State 
v. Sloan, 97 N. Car., 497, 501, 2 S. E., 666, 667 (1887); In 
re Wood, 140 U. S., 278, 285 (1891), 35 L. Ed., 503, 12 Sup. 
Ct., 738;-State v. Joseph, 45 La. Ann., 903, 904-905 (1893); 
Gibson v. Mississippi, 162 U. S., 565, 580 (1896), 40 L. 
Ed., 1075, 16 Sup. Ct., 904; Murray v. State, 163 U. S., 
101 (1896), 41 L. Ed., 87; 16 Sup. Ct., 990, 47 La. Ann., 1424 
(1895), 17 So. Rep., 832, 66 Fed. Rep., 297 (1895); Bullock 
v. State, 65 N. J. L., 557, 562 et seg. (1900), 47 Atl., 62; 
Johnson v. State, 59 N. J. L., 271, 273 (1896), 35 Atl. 
787, 59 N. J. L., 535, 540 (1896), 37 Atl., 949, 39 Atl. 646 
(1896); Carter v. State, 177 U. S., 442, 447 (1900), 44 L. 
Ed., 839, 20 Sup. Ct., 687, reversing 39 Tex. Cr. App., 
345 (1898), 48 S. W., 508, 46 S. W., 236; Whitney v. 
State (Tex. Cr. App.), 63 S. W., 879, 880 (1901), not yet 
Officially reported; 8. C., 59 S. W., 8% (1%0); Lewis 
v. State (Tex. Cr. App.), 59 S. W., 1116, 1117-1118 (1901) 
not yet officially reported; State v. Brownfield, 60 8 
Car., 509, 510-512 (1901), 39 S. E., 2; Commonwealth v. 
Wright, 79 Ky., 22 (1881). A white person, indicted ty 
a@ grand jury composed wholly of white persons, can- 
not complain because negroes were excluded from 
the jury. 6 Amer. & Eng. Ency. of Law, 2d ed., p. 971. 
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Not only is the negro not entitled to have men of 
his own race upon the jury that determines his 
rights, but it is even illegal to select arbitrarily g 
given number of negroes to act as such jurors merely 
because of their color. This is illustrated by the 
case of Mayor, etc., of the City of Nashville y, 
Shepherd.(13) In that case, the plaintiff, a negro, 
requested the trial court to summon and empanel a 
special jury to consist one-half of colored men and 
ene-half of white men, the defendant being of the 
latter race, with which request the court complied 
and the jury was so constituted. But the Supreme 
Court of Tennessee, upon appeal, held that the lay 
contemplated the selection of men with reference to 
their peculiar fitness to try and determine the par. 
ticular issues involved in the case, and not with 
reference to their relation to the parties as being or 
not being of their race. 

While it may be the better policy in the adminis. 
tration of the law to call those of his race to par. 
ticipate in adjudicating the rights of the col- 
ored man (a procedure that doubtless would com- 
mand the greater respect for judicial proceedings 
upon the part of his race, by its tendency more per- 
fectly and practically to demonstrate the fact of 
equality of all men before the law) yet, a legislative 
enactment requiring such representation upon the 
jury would be a positive recognition of the preju- 
dice against and the hatred of the race, perpetuating 
a discord between the races, differentiating their 
interests, and would, in fact, destroy the very essen- 
tial quality of a jury of men of no preconceived 
notions of the guilt or innocence of the defendant, 
if in a criminal action, or of his rights generally 
under the law if in civil litigation. Such a rule 
would inevitably produce a jury of avowedly antag: 
cnistic interests, converting what should be a fair 
and impartial tribunal into groups of contending 
advocates, divided solely upon lines of color. 

WHERE BY THE CONSTITUTION OR LAWS OF A STATE 
A NEGRO IS DENIED THE EQUAL PROTECTION OF THE 
LAW IN THE COMPOSITION OF A JURY, HE MAY AT 
ONCE REMOVE HIS CASE INTO THE FEDERAL COURTS.(14) 

Soon after the adoption of the Fourteenth Amend- 
ment, Congress, pursuant thereto, enacted a law 
which provides for the removal of any cause into 
the courts of the United States, when a party is un- 
able to enforce, in the courts of a State, any right 
secured to him by any law providing for the equal 
civil rights of citizens of the United States, upon 
properly presenting his petition for such fe 
moval.(15) This statute, however, is not so broad 
as the Amendment, and applies only to a legislaitve 
or a constitutional denial of the equal protection of 





(13) 50 Tenn. 373 (1874); see, also, Cooper v. State, 
64 Md., 40, 47 (1885), 20 Atl., 986. 

(14) Strauder v. West Virginia, 100 U. S., 3°3, oil- 
312 (1879). 25 L. Ed., €64; Virgin’a v. Rives, 10) U. 8» 
313, 316 et seq. (1879), 25 L. Ed., 667; Ex parte Virgin's, 
100 U. S., 339, 344 (1879), 25 L. Ed., 676; Neal v. Dela- 
ware, 103 U. S., 370, 387 (1880), 26 L. Ed., 567. 

(15) Sec. 641, R. S., U. S. (1878). 
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en of the law. The Amendment inhibits a denial of the | laws is a right now secured to every person without 
his equal protection of the law by State action in what- regard to race, color or previous condition of servi- 
ily g | soever form. (16) tude; and the denial of such protection by any State 
erely WHERF A DENIAL OF THE EQUAL PROTECTION OF THE | is forbidden by the supreme law of the land. These 
+ the | LAWS RESULTS FROM ERRORS COMMITTED BY JUDICIAL principles are earnestly invoked by counsel for the 
le y, § TIBUNALS IN THE ADMINISTRATION OF THE LAW AT | accused. But they do not support the application 
egro, f THE TRIAL OF HIS CAUSE, THE REMEDY OF THE NEGRO for the removal of this case from the State court in 
nel q | LIESIN THE REVISORY POWER OF THE HIGHER COURTS |.which the indictment was found, for the reason that 
and] op THE STATE, AND ULTIMATELY IN THE POWER oF | neither the Constitution of Mississippi nor the 
f the | REVIEW WHICH THE SUPREME Court OF THE UNITED | statutes of the State prescribe any rule for, or mode 
lied, | STATES MAY EXERCISE OVER THEIR JUDGMENTS WHEN: | of procedure in, the trial of criminal cases which is 
reme | EVER RIGHTS, PRIVILEGES OR IMMUNITIES, SECURED BY | not equally applicable to all citizens of the United 
lay § THE CONSTITUTION OR LAWS OF THE UNITED States, | States and to all persons within the jurisdiction of 
¢ to | ARE WITHHELD OR VIOLATED. (17) the State without regard to race, color or previous 
par- This question first came before the federal | condition of servitude. Nor would we be justified 
with § Supreme Court in the case of Virginia v. Rives.(18) in saying that the Constitution and laws of the 
gor | This decision of the court has been subsequently State had, at the time this prosecution was instituted, 

reaffirmed and followed in an unbroken line of cases | been so interpreted by the Supreme Court of 
inis- § down to and including the recent case of Gibson v. Mississippi as to show, ‘in advance of a trial, that 
par- | Mississippi.(19) persons of the race tc which the defendant belongs 
col: In the latter case, Gibson, a colored man, who had could not enforce in the judicial tribunals of the 
om- | been indicted for murdering a white man, petitioned | State the rights belonging to them in common with 
ings § the county court of Mississippi for a removal of his | their fellow citizens of the white race. If such had 
per- § cause to the courts of the United States. In his been the case, it might well be held that the denial 
: of verified petition, which, the court overruled, it was| 0! the equal protection cf the laws arose primarily 
tive | shown that, in the county in which the defendant | from the Constitution and laws of the State. But 
the | was indicted, there were 7,000 colored citizens com- | When the Constitution and laws of a State, as inter- 
eju- § petent for jury service, and 1,500 white qualified to preted by its highest judicial tribunal, do not stand 
ting | serve as jurors in said county. It was further|in the way of the enforcement of rights secured 
heir & shown that there had not been, for a number of| equally to all citizens of the United States, the pos- 
sen- § years, any colored men summoned on the grand sibility that during the trial of a particular case the 
ived @ jury; that colored men were purposely, on ac- State court may not respect and enforce the right to 
ant, | count of their color, excluded from jury service |the equal protection of the laws constitutes no 
ally § by the officers charged with the selecting of | ground, under the statute, for removing the prosecu- 
rule f a jury. The Supreme Court of the State of| tion into the Circuit Court of the United States in 
tag: f Mississippi affirmed the action of the trial court | advance of a trial.” (20) 
fair J in refusing to permit a removal of the cause, GLENDA BurRKE SLAYMAKER. 
ling § and was sustained therein by the federal Supreme Anderson, Indiana. 

Court. After reviewing the cases generally, and. 
ATE particularly the case of Neal v. Delaware (supra), . 
tHE Mr. Justice Harlan, speaking for the court, said: THE FOOLISHNESS OF THE WISE. 
at | © In view of this decision, it is clear that the accused, — 
14) in the present case, was not entitled to have the case It is not too much to say that all the concrete 
ad. removed into the Circuit Court of the United States’ wisdom of the world is to be found in the heads of 
Aw unless he was denied by the Constitution or laws of | lawyers. Every step in the progress of civilization 
nto Mississippi some of the fundamental rights of life| has resulted in bringing out and accentuating the 
un- FO liberty that were guaranteed to other citizens | rights and relations of individuals to each other and 
ght resident in that State. The equal protection of the | to the community and these are directly within the 
ual (16) Neal +, Delaware, supra; Strauder v. West Vir- | sphere of knowledge of men of the law. What 
on Binia, supra; Virginia v. Rives, supra; Ex parte Vir-| "ghts has a wife with regard to her husband; what 
re- ginia, supra. are the duties which parents owe their children; 
vad or Sage Meatuahe, 107 U. S., 110, 118 et seq. (1882),| what of the relationship of the merchant to his 
me ata S07, Cit: Conters, State 8 ME: | patron, of the doctor and is patient: how far 

(1891), 35 L. E4., 505, 12 Sup. Ct., 738; Gibson v, Missis- | ©¢lesiastics may impose their dogma and rituals 

sippl, 162 U. S., 565, 581 (1896), 40 L. Ed., 1075, 16 Sup.| tpon the public; what is the limit of freedom of 
. Ct., 94; Smith v. Mississippi, 162 U. S., 592, 600 (1896), | speech; to what extent may the press indulge in 

0 L. Ed., 1082, 16 Sup. Ct., 900; Murray v. Louisiana, | comments on individuals and public functionaries; 
s11- 163 U. S., 101, 105 (1896), 41 L. Ed., 87, 16 Sup. Ct., 970, : : : : 
s., 66 Fed. Rep.. 297, 299 (1895), 47 La. Ann., 1424 (85, 17 all these things and infinitely more are the direct 
‘a, 80. Rep., 832. concerns of the legal profession. It needs only 
la- (8) 100 U. S., 313 (1879). that one should go into a vast library such as that 

(19) 162 U. S., 565 (1896), 40 L. Ed., 1079, 16 Sup. Ct., . — 
7. (2) Gibson v. Mississippi, sutra, at p. 582, 
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of the Bar Association in the city of New York, 
where there are at least one hundred thousand vol- 
umes, in many languages, containing the adjudged 
cases and statutes of every civilized country, in 
which may be found at once the best sense of the 
ablest men of all times and the wisest and most 
foolish schemes of legislation which the human 
brain has been able to concoct, to bring conviction 
that the law is indeed the greatest of all professions, 
irom a purely practical standpoint. 

Again, it is literally true that the most astute, 
quick-witted, diplomatic, tactful, resourceful men in 
the world are to be found in the ranks of the legal 
profession. This is of necessity. Let any man 
imagine that his life or his property is jeopardized 
or put in peril by the action of some other person, 
through a perversion of the law; and he must con- 
cede that he would be hopelessly lost if it were not 
that he could find somebody who is able and willing 
to meet every attack of whatever nature and how- 
ever openly or covertly made, with absolute knowl- 
edge of the law and skill in the application of it. 
Thus, in conduct as well as in learning, lawyers, if 

‘they are at their best, are pre-eminently practical 
men of transcendent abilities. Unfortunately the 
ideal and the real are not often united in -human 
beings. The percentage of foolish lawyers may not 
be higher than that of foolish preachers or doctors, 
but it is certainly very high. Certainly it is easily 
demonstrable that the lawyers residing and practis- 
ing in the great State of New York, in the year of 
grace, 1903, do many foolish things which cannot 
be accounted for on any theory at all excepting 
that they would rather be foolish themselves than 
to make experiments which may be harmful to 
others. 

We will now take up one or two particulars and 
show how this is. Everybody, layman and lawyer, 
understands that when a case has been tried and 
it becomes necessary to take an appeal, it is right 
and proper that the pleadings, the testimony and 
all exhibits, or such substantial parts thereof as 
bear upon the essentials of the controversy, should 
be copied and printed for the appellate tribunal. 
To that end, of course, it is necessary that the 
names of the attorneys, appearing for the respective 
sides, should be conspicuously certified to the ap- 
pellate court. But what shall we say of the system 
in vogue whereby the title of the case with the 
names and addresses of the attorneys is printed on 
the outside of the appeal-book, again on the plead- 
ings, to say nothing of the summons; also at the 
beginning of the stenographer’s minutes; on the 
notice of appeal, and finally on an agreement to 
dispense with certification of the record? 

Was there ever a more absurd practice than this 
or a more useless waste of time, material and 
money? Again, in every appeal-book not less than 
one page is devoted to the printing of the sum- 
mons an instrument which is absolutely of no 
sequence, ordinarily, so far as the appeal is con- 
cerned, and the full title of the case, which the 


| printers spread out in every instance over at least 
one-half a page (for which somebody is to pay 
about half a dollar) will be found anywhere from 
ten to one hundred times in the printed record, 
according to its size and contents. If anybody 
can imagine why the Court of Appeals of the State 
of New York should be told more than once that a 
certain case is that of Smith against Jones and that 
the lawyers therein are Thompson and Robinson he 
will be entitled to join the freaks in Barnum & 
Bailey’s Circus or to take a place in the lunatic 
ward of Bloomingdale Asylum. 

Once again, we are told that trial by jury is the 
“palladium” of our liberties. Some people are 
pleased to refer to it as the “bulwark” of our 
rights, and it will be conceded that, in the main, 
it is a good thing. At the same time, there is 
more foolishness going on with juries and jury 
trials than any man can set down in a book of 100 
folios. In almost every case of disputed fact nowa- 
days, the trial judge has to submit the issue in dis- 
pute to the jury, but if they do not return a ver- 
dict according to what the judge thinks is the 
weight of evidence, he can set the verdict aside, 
and if either party is satisfied that the jury did not 
know what they were doing, he may take the 
whole case on the law and the facts to the Appel- 
late Court. Here again the judges may say 
whether the case was decided properly on the law 
and the facts. Now what is the practical utility 
of taking one dozen hard-working, property-owning 
citizens from their business, and huddling them 
together in a cage, commonly called the jury-box, 
where they have to sit and hear the palaver of wit- 
nesses and lawyers for hours and hours, and are 
then obliged to follow a manikin and be locked up 
in a stuffy hole, known as the consultation room, 
to be thence led out for the rendition of their ver- 
dict, when they may presently be told that they 
did not decide the case right, did not know what 
they were talking about, and if, after all, the Appel- 
late Court has the last say on the question, whether 
the plaintiff or the defendant has the merits of the 
case? It is inconceivably foolish. 

But there is one particular feature of trials under 
our laws in the State of New York which, for 
absurdity, surpasses all others. The parties go in 
and try their case and the loser desires to appeal. 
Now it would seem that the preparation of one 
paper ought to be enough to admonish the other 
sides of his intention and to bring the matter prop- 
erly before the Appellate Court. It is not so. The 
loser may appeal from the judgment entered against 
him and have the law reviewed, but if he desires 
to have the weight of evidence considered he must 
do something more. He must have an order en- 
tered denying his motion to set aside the verdict 
because it was contrary to the weight of evidence 
and appeal from this, as well as from the judgment. 
if he wants to bring the matter completely before 








the higher tribunal. There is no lawyer in the 


whole State who can give any good reason why 
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the Legislature provided any such scheme as this | 
for the confusion and worriment of clients and 
attorneys. If the Legislature had provided that, 
upon an appeal from a judgment, the same should 
be reviewed both upon the law and the facts, thou- | 
sands and thousands of hours of labor, pages of | 
paper and dollars in hard cash would have been | 
saved in the practice of the law. 

Another curious thing about lawyers is that they | 
are so prone to make confusion confounded; to | 
attempt to simplify matters by means which make 
them more complex. If anyone will take down the 
statutes of the State of New York and attempt | 
to grasp the appalling array of acts that have been | 
passed within the last twenty years, which have 
been enacted for the avowed purpose of clarifying 
and simplifying legal business, but which have had 
no such effect or the opposite effect, he will be 
amazed at the unwisdom of the people who have 
framed these laws and those who have legislated 
them into existence, and, in many instances, out 
again. 

The writer, in the early part of the present year, 
inquired of one of the members of the commiitce 





Company, that it is lawful for anybody to make 
a picture, likeness or effigy of anybody else and stick 
it up in any public place or on any patent medicine 
bottle, quack remedy or nostrum whatsoever. It 
seems that this may be done in any way, shape, 
or manner so that it offend not the law of libel. 
The immediate effect of this unfortunate decision 
was to encourage certain whiskey men and patent 
medicine people to print or paint likenesses of the 
faces and forms of many public and private citizens 
on their advertisements. Then came the jackals; 
and they have had on foot a diabolical scheme to 
have bills introduced into the Legislature for the 
ostensible purpose of wiping out the effects of 
these decisions of the Court of Appeals, but with 
the express purpose of having the bills killed off, 
if the parties to be affected, to wit, the whiskey 
men, the patent medicine men, etc.. pay enough 
to justify the withdrawal of the measures. That 
this sort of thing goes on every time the Legisla- 
ture of the State of New York is in session assem- 
bled cannot be doubted. 
So much, then, for the foolishness of the wise. 


Wiis B. Down. 





on amendment of the law of the Bar Association 


of the City of New York why that committee did | 


not take more vigorous action toward having en- 
acted, by the Legislature, certain statutes which 
would simplify our practice. He replied in all can- 
dor and truth that the experience of the committee 
had shown that over ninety per cent. of the pro- 
posed bills which had come before it for considera- 
tion, while ostensibly for the good of the practice 
at large or the public, were conceived in iniquity, 
and were designed to accomplish some selfish pur- 
pose on the part of the draftsman or those who 
were pushing the proposed measures. 

This is doubtless the true state of the case, but 
what a comment upon the heads and hearts of law- 
yers who are engaged in this sort of business! 

There is a kind of foolisness in lawyers which 
happily applies to very few but is truly awful to 
contemplate. Some men believe that nothing can 
be accomplished by direction; that all of apparent 
honor and reward in this world is achieved by 
underhand methods; that it is the part of wisdom 
to get up sham schemes in order to reap the benefits 
thereof; and, finally, that those of the profession 
whose eyes are not open to the beauties and 
profits of their way of thinking are themselves 
poor, deluded creatures. One illustration of this 
must suffice, and it will show to what pernicious 
effects unfortunate, though strictly proper, decisions 
of our highest courts are sometimes put by those 
who know how to profit by them. 

The Court of Appeals has held, in a series of 
cases, beginning with the effort of the family of 
Mrs. Mary M. Hamilton Schuyler to prevent the 
erection of a monument to her memory by an asso- 
ciation acting without authority, and culminating 
in the case of Roberson v. Rochester Folding Box 


New York, April, 1903. 

a 
| RAILROAD MERGER ILLEGAL. 
| OPINION OF THE UNITED States Circuit Court oF 
APPEALS IN THE SUIT OF THE GOVERNMENT V. THE 
NorTERN SECURITIES COMPANY. 
| The opinion of the United States Circuit Court of 
| Appeals in the suit of the Government v. The North- 
| ern Securities Company and Others, was filed in St. 
Paul and St. Louis simultaneously, on April 2d last. 
| The case was originally brought in the United States 
Circuit Court in St. Paul, Minn., but under a special 
act of congress was taken at once to the Circuit 
Court of Appeals, in order to expedite the hearing 
and decision. The opinion, in which all four mem- 
| bers of the court concurred, was written by Judge 
Thayer. It is as follows: 





This is a bill, exhibited by the United States, to 
restrain the violation of an act of congress approved 
July 2, 1890 (26 St. 2,209, C. 647), entitled “ An act 
to protect trade and commerce against unlawful re- 
straints and monopolies,” which is commonly termed 
the Sherman anti-trust act. The case was heard 
before a Circuit Court composed of the four cir- 
cuit judges of the Eighth Circuit, pursuant to the 
provisions of a recent act of congress approved Feb- 
ruary I1, 1903, which requires such cases to be heard 
“before not less than three of the circuit judges” of 
the circuit where the suit is brought, when the attor- 
ney-general files with the clerk of the court wherein 
the case is pending a certificate that it is one of “ gen- 
eral public importance.” Such certificate has been 
filed, and in accordance with the mandate of the 
statute the case “has been given precedence over 
others and in every way expedited.” 
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From admissions made by the pleadings, as well 
as from much oral testimony, we reach the follow- 
ing conclusions as respects matters of fact: Two of 
the defendants, namely, the Northern Pacific Railway 
Company and the Great Northern Railway Company, 
are the owners, respectively, of lines of railroad 
which extend from the cities of Duluth, St. Paul and 
Minneapolis, in the State of Minnesota, thence 
across the continent to Puget sound. These roads 
are, and in public estimation have ever been, regarded 
as parallel and competing lines. For some years, at 
least after they were built, they competed with each 
other actively for transcontinental and interstate 
traffic. In the spring of the year of 1901 they united 
in purchasing about ninety-eight per cent of the 
entire capital stock of the Chicago, Burlington and 
Quincy Railway Company and became jvint sureties 
for the payments of bonds of the last-ramed com- 
pany, whereby the purchase was accomplished, which 
were to run twenty years and bear four per cent 
interest per annum. The amount of stock so ac- 
quired was of the par value of about $107,000,000, 
and, as it was purchased at the rate of $200 per 
share, the bonded indebtedness of the two com- 
panies was thus increased to the extent of 
$200,000,000. 

Subsequent to the acquisition of the stock of the 
Burlington Company and in the summer of the year 
1901, certain large and influential stockholders of the 
Northern Pacific and Great Northern Companies, 
who had practical control of the two roads and who 
have been made parties defendant to the present 
bill, acting in concert with each other, conceived 
the design of placing a very large majority of the 
stock of both of the last-named companies in the 





hands of a single owner. To this end these stock- , 
holders arranged and agreed with each other to, 
procure and cause the formation of a corporation | 
under the laws of the State of New Jersey, which | 
latter company, when organized, should buy all, or | 
at least the greater part of the stock of the Northern | 
Pacific and Great Northern Companies. The in- | 
dividuals who conceived and promoted this plan} 
agreed with each other to exchange their respective | 
holdings of stock in the last-named railroad com- 
panies for the stock of the New Jersey Company, | 
when the same should be fully organized, and to use 
their influence to induce other stockholders in their | 
respective companies to do likewise, to the end that 
the New Jersey Company might become the sole 
owner of the whole or at least a major portion of 
the stock of both railroad companies. 


ParTY TO THE SCHEME. 


In accordance with this plan the defendant, the’ 
Northern Securities Company (hereafter termed the | 
Securities Company), was organized under the laws | 
of the State of New Jersey on November 13, 1901, | 
with a capital stock of $400,000,000, that sum being | 
the exact amount required to purchase the total 
stock of the two railroad companies at the price | 
agreed to be paid therefor. When the Securities 
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Company was organized it assented to and became 
party to the scheme that had been devised by js 
promoters before it became a legal entity. Very 
shortly after its organization the Securities Com. 
pany acquired a large majority of all the stock 
of the Northern Pacific Company at the rate of $115 
per share, paying therefor in its own stock at par, 
At the same time it acquired about 300,000 shares of 
the stock of the Great Northern Company from those 
stockholders of that company who had been instry. 
mental in organizing the’ Securities Company, pay. 
ing therefor at the rate of $180 per share, and using 
its own stock at par to make the purchase. The 
Securities Company subsequently made further pur- 
chases of stock of the Great Northern Company at 
the same rate, and in about three months had ae. 
quired stock of the latter company amounting at 
par to about $93,000,000, using for that purpose its 
own stock to the amount of about $171,000,000. 

The Securities Company was enabled to make the 
subsequent purchase of stockholders of the Great 
Northern Company not immediately concerned in the 
organization of the Securities Company by the ad- 
vice, procurement and persuasion of those stock- 
holders of the Great Northern Company who had 
been instrumental in organizing the Securities Com- 
pany and had exchanged their own stock for stock 
in that company shortly after its organization. At 
the present time the Securities Company is the 
owner of about ninety-six per cent of all the stock 
of the Northern Pacific Company, and the owner of 
about seventy-six per cent of all the stock of the 
Great Northern Company. The scheme which was 
thus devised and consummated led inevitably to the 
following results: 

First, it placed the control of the two roads in 
the hands of a single person, to wit, the Securities 
Company, by virtue of its ownership of a large 
majority of the stock of both companies; second, it 
destroyed every motive for competition between two 
roads engaged in interstate traffic which were 
natural competitors for business, by pooling the 
earnings of the two roads for the common benefit 
of the stockholders of both companies; and, accord- 
ing to the familiar rule that every one is presumed 
to intend what is the necessary consequence of his 
own acts when done wilfully and deliberately, we 
must conclude that those who conceived and exe- 
cuted the plan aforesaid intended, among other 
things, to accomplish these objects. 

The general question of law arising upon this 
state of facts is whether such a combination of inter- 
ests as that above described falls within the inhibi- 
tion of the anti-trust act or is beyond its reach. The 
act brands as illegal every contract, combination in 
the form of trust or otherwise, or conspiracy in 
restraint of trade or commerce among the several 
States or with foreign nations. Learned counsel on 
both sides have commented on the general language 
of the act, doing so, of course, for a different pur- 
pose, and the generality of the language employed 
is, in our judgment, of great significance. It indi- 
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cates, we think, that congress, being unable to fore- | agency of natural persons, what they have accom- 
see and describe all the plans that might be formed | plished through an artificial person of their own 
and expedients that might be resorted to to place} creation. That is to say, if the same individuals who 
restraints on interstate trade or commerce, deliber- | promoted the Securities Company, in pursuance of 
ately employed words of such general import as, in| a previous understanding or agreement so to do, 
its opinion, would comprehend every scheme that | had transferred their stock in the two railroad com- 
might be devised to accomplish that end. What is| panies to a third party or parties and had agreed 





commonly termed a “trust” was a species of com- | 
bination organized by individuals or corporations | 
for the purpose of monopolizing the manufacture of, | 
or the traffic in, various articles and commodities, 
which was well known and fully understood when | 
the anti-trust act was approved. Combinations in| 
that form were, accordingly, prohibited; but con- | 
gress, evidently anticipating that a combination might 
be otherwise formed, was careful to declare that a 
combination in any other form, if in restraint of 
interstate trade or commerce, that is, if it directly 
occasioned or effected such restraint, likewise should 
be deemed illegal. Moreover, in cases arising under 
the act, it has been held by the highest judicial 
authority in the nation, and its opinion has been 
feiterated in no uncertain terms, that the act applies 
to interstate carriers of freight and passengers, as 
well as to all other persons, natural or artificial; 
that the words “in restraint of trade or commerce” 
do not mean in unreasonable or partial restraint 
of trade or commerce, but any direct restraint 
thereof; that an agreement between competing rail- 
toads which requires them to act in concert and 
fixing the rate for carriage of passengers or freight 
over their respective lines from one State to another, 
and which, by that means, restricts temporarily the 
right of any one of such carriers to name such 





to induce other shareholders to do likewise, until 
a majority of the stock of both companies had been 
vested in a single individual or association or in- 


| dividuals and had empowered the holder or holders 


to vote the stock as their own, receive all the divi- 
dends thereon, and pro-rata or divide them among 
all the stockholders of the two companies who had 
transferred their stock, the result would have been 
a combination in direct restraint of interstate com- 
merce, because it would have placed in the hands of 
a small coterie of men the power to suppress com- 
petition between two competing interstate carriers 
whose lines are practically parallel. 

It will not do to say that, so long as each railroad 
company has its own board of directors, they operate 
independently and are not controlled by the owner 
of the majority of their stock. It is the common 
experience of mankind that the acts of corporations 
are dictated and that their policy is controlled by 
those who own the majority of their stock. Indeed, 
one of the favorite methods in these days, and about 
the only method of obtaining control of a corpora- 
tion, is to purchase the greater part of its stock. It 
was the method pursued by the Northern Pacific and 
Great Northern Companies to obtain control of the 
Chicago, Burlington and Quincy Railroad, and so 
long as directors are chosen by stockholders the 





rates of the carriage of such freight or passengers 
over its road as it pleases, is a contract in direct 


latter will necessarily dominate the former, and in 
la real sense determine all important corporate acts. 


| 


restraint of commerce, within the meaning of the; The fact that the ownership of a majority of the 
act, in that it tends to prevent competition; that it | capital stock of a corporation gives one the mastery 
matters not whether, while acting under such a con- | and control of the corporation was distinctly recog- 
tract, the rate fixed is reasonable or unreasonable, | nized and declared in Pearsall v. Great Northern 
the vice of such a contract or combination being that | Railway (161 U. S. 646, 671). The same fact has 
it confers the power to establish unreasonable rates| been recognized and declared by other courts 
and directly restrains commerce by placing obstacles | (Pennsylvania Railroad Company v. Commonwealth, 
in the way of free and unrestricted competition be- |7 Atl. [Pa.], 368, 371; Farmers’ Loan and Trust 
tween carriers who are natural rivals for patronage;| Company v. New York and Northern Railway Com- 
and, finally, that congress has the power, under the| pany, 150 N. Y. 410, 425; People ex rel. v. Chicago 
grant of authority contained in federal legislation} Gas Trust Company, 130 Ill. 268, 22 N. E. Rep. 798, 
to regulate commerce, to say that no contract or| 802). In opposition to this view counsel cite Pull- 
combination shall be legal which shall restrain inter- | man Car Company v. Missouri Pacific Company (115 
state trade or commerce by shutting off the opera-| No. 587, 596), but in that case the meaning of the 
tion of the general law of competition (United| word “controlled,” as used in a private contract, 


States v. Trans-Missouri Freight Association, 166 
U. S. 290; United States v. Joint Traffic Associa- 
tion, 171 U. S. 503; Addiston Pipe and Steel Com- 
pany v. United States, 175 U. S. 211). 


was the point under consideration, and what was 
said on the subject cannot be held applicable to 
cases arising under the anti-trust act, when the point 
involved is whether the ownership of all the stock 








of two competing and parallel roads vests the 
owner thereof with the power to suppress competi- 

Taking the foregoing propositions for granted,| tion between such roads. We entertain no doubt 
because they have been decided by a court whose | that it does. Indeed, we regard suppression of com- 
authority is controlling, it is almost too plain for | petition, and to that extent a restraint of commerce, 
argument that the defendants would have violated|as the natural and inevitable result of such 
the anti-trust act if they had done, through the! ownership. 


VIOLATION Is Opvious. 
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What has been done through the organization of 


which congress has denounced as illegal, more 
effectually, perhaps, than such a combination as is 
last supposed. That is to say, by what has been 
done the power has been acquired (and provision 
made for maintaining it) to suppress competition 
between two interstate carriers who own and operate 
competing and parallel lines of railroad. Com- 
petition, we think, would not be more effectually 
restrained then it now is under and by force of the 
existing arrangement, if the two railroad companies 
were constructed under a single charter. It is mani- 
fest, therefore, that the New Jersey charter is about 
the only shield which the defendants can interpose 
between themselves and the law. 


Not SHELTERED BY CHARTER. 


The reasoning which led to the acquisition of that 
charter would seem to have been that, while as 
individuals the promoters could not, by agreement 
between themselves, place the majority of the stock 
of the two competing and parallel railroads in the 
hands of a single person or a few persons, giving 
him or them the power to operate the roads in 
harmony and stifle competition, yet that the same 


persons might create a purely fictitious person | 


termed a corporation, which could neither think nor 
act, except as they directed, and by placing the same 





| of lawful objects. The words in question operate, 
the Securities Company accomplishes the object, 


therefore, as a limitation upon all the powers eny. 
merated in the articles of association, which were 
filed by the promoters of the Securities Company, 
so that, however extensive and comprehensive these 
powers may seem to be, the State of New Jersey 
has said, “you shall not exercise them so as to set 
at defiance any statute lawfully enacted by the cop. 
gress of the United States or any statute lawfully 
enacted by any State wherein you see fit to exercise 
your powers.” 

But, aside from this view of the subject, if the 
State of New Jersey had undertaken to invest the 
incorporators of the Securities Company with the 
power to do acts in the corporate name, which would 
operate to restrain interstate commefce, and, for 
that reason, could not be done by them, acting as an 
association of individuals, then we have no doubt 
that such a grant would have been void under the 
provisions of the anti-trust act, or, at least, that 
the charter could not be permitted to stand in the 
way of the enforcement of that act. The power of 
congress over interstate commerce is supreme, far- 
reaching, and acknowledges no limitations other than 
such as are prescribed in the Constitution itself 
(Gibbons v. Ogden, 9 Wheat. 1, 197; County of 
Mobile v. Kimball, 102 U. S. 691, 696, 697; Cham- 


| pion v. Ames, U. S. [decided February 23, 1903]). 


stock in the name of such artificial being, accom- | 


plish the same purpose. The manifest unreasonable- 
ness of such a proposition and the grave conse- 
quence sure to follow from its approval compel us 
to assume that it must be unsound, especially when 
we reflect that the law, as administered by courts of 
equity, looks always at the substance of things, at 


the object accomplished, whether it be lawful, or un-' 


lawful, rather than upon the particular devices or 
means by which it has been accomplished. 

So far as the New Jersey charter is concerned, the 
question, broadly stated, which the court has to 
determine is whether a charter granted by a State 
can be used to defeat the will of the national legis- 
lature, as expressed in a iaw relating to interstate 
trade and commerce, over which congress has abso- 
lute control. Presumptively, at least, no charter 
granted by a State is intended by the State to have 
that effect or to be used for such a purpose; and in 
the present instance it is clear that the State of 
New Jersey did not intend to grant a charter under 
cover of which an object denounced by congress as 
unlawful, namely, a combination conferring the 
power to restrain interstate commerce, might be 
formed and maintained, because the enabling act, 
under which the Securities Company was organized, 
expressly declares that three or more persons may 
avail themselves of the provisions of the act and 
“become a corporation for any lawful purpose” 
(Laws of New Jersey, 1899, p. 473). This language 
is not merely perfunctory; it means, obviously, that 
whatever powers the incorporators saw fit to assume 
they must hold and exercise for the accomplishment 





No legislation on the part of a State can curtail 
or interfere with -its exercise; and in view of re- 
peated decisions no one can deny that it is a legiti- 
mate exercise of the power in question for congress 
to say that neither natural nor artificial persons can 
combine or conspire in any form whatever to place 
restraints on interstate trade or commerce (United 
States v. Trans-Missouri Freight Association, 166 
U. S. 290; United States v. Joint Traffic Associa- 
tion, 171 U. S. 505; Addiston Pipe and Steel Com- 
pany v. United States, 175 U.S. 211). 

It is urged, however, that such a combination of 
adverse interests as was formed, and has been here- 
tofore described, was lawful and not prohibited by 
the anti-trust act, because such restraint upon inter- 
state trade or commerce, if any, as it imposes is 
indirect, collateral and remote, and hence that the 
combination is not one of that character which the 
congress of the United States can lawfully forbid. 
The following cases are relied upon to sustain the 
contention: United States v. E. C. Knight Com- 
pany (156 U. S. 1); Hopkins v. United States (171 
U. S. 578); Anderson v. United States (171 U. &% 
604). 

EFFECT ON INTERSTATE COMMERCE. 

It is pertinent, therefore, to inquire in what way 
the existing combination that has been formed does 
affect interstate commerce. It affects it, we think, by 


giving to a single corporation entity, or, more ac 
curately, to a few men acting in concert and in its 
name and under cover of its charter the power 10 
control all the means of transportation that are 
owned by two competing and parallel railroads en- 
gaged in interstate commerce; in other words, the 











ee ee ee ee ae oe ae 





THE ALBANY 


LAW JOURNAL. 141 





os 





power to dictate every important act which the two 
companies may do; to compel them to act in har- | 
mony in establishing interstate rates for the carriage | 
of freight and passengers, and generally to prescribe 
the policy which they shall pursue. It matters not, 
we think, through how many hands the orders come 
by which these aims are accomplished or through 
what channels the power was acquired by the com- 
bination. It is effectually exercised and it operates 
directly on interstate commerce, notwithstanding the 
manner of its exercise, by controlling the means of 
transportation, to wit, the cars, engines, and rail- 
roads, by which persons and commodities are carried, 
as well as by fixing the price to be charged for such 
carriage. 

'The cases cited above and on which reliance is 
placed to sustain the view that the restraint imposed 
is merely indirect, remote, incidental or collateral, 
are not relevant, for, as was fully explained in 
Addiston Pipe and Steel Company v. United States 
(175 U. S. 211, 238, 240, 243), one of these cases 
United States v. E. C. Knight Company) dealt only 
with a combination within a State to obtain a prac- 
tical monopoly of the manufacture of sugar, and it 
was held that the combination only related to manu- 
facture and not to commerce among the States or 
with foreign nations; that the fact that an article 
was manufactured for export to another State did 
not make it an article of interstate commerce before 
transportation had been begun, or necessarily subject 
it to federal control-; and that the fact of the com- 
bination then under consjderation. on interstate com- 
merce was at most only incidental and collateral. 
But, while commenting on its previous decision in 
United States v. E. C. Knight Company, the court 
took occasion to say, in Addiston Pipe and Steel 
Company v. United States( 175 U. S. 246), when a 
contract is made for the sale and delivery of an arti- | 
cle in another State, the transaction is one of inter- 
state commerce, although the vender has also agreed | 
to manufacture the article so sold; and that com-! 
binations to control and monopolize such transactions | 
would be in restraint of interstate commerce. 


In the other cases (Hopkins v. United States and 
Anderson v. United States) it was held that the | 
business of the members of the Kansas City Live 
Stock Exchange, which was under consideration by 
the court, was not interstate commerce, and that the 
act did not affect them, and that even if they were so 
affected, the particular agreement which was in- 
volved did not operate as a restraint of interstate 
commerce. We fail to find in either of these cases 
any suggestion that a combination such as the one 
in hand, the object and necessary effect of which is 
to give to a single person or to a coterie of persons 
full control of all the means of transportation owned 
by two competing and parallel lines of road engaged 
in interstate commerce, as well as the power to fix 
the rate for the transportation of persons and prop- 
erty, does not directly and immediately affect inter- 





State commerce. No combination, as it would seem, 
could more immediately affect it. 


combination, which the government seeks to have 
dissolved, is held to be one in violation of the anti- 
trust act and unlawful, then the act unduly restricts 
the right of the individual to make contracts, buy 
and sell property, and is invalid for that reason. 
With reference to this contention, it might be sug- 
gested (as it has been by the government) that, as 
the situs of the stock which the Securities Company 
has bought is in the States of Wisconsin and Minne- 
sota, which respectively chartered the Northern 
Pacific and the Great Northern Companies and the 
stock owes its being to the laws of those States, and, 
as each State has forbidden the construction of com- 
peting and parallel lines of railroad therein, and has 
likewise prohibited any construction of the “ stock 
and franchises” of such roads, the contention last 
mentioned is entitled to little consideration in the 
case at bar, but, waiving and ignoring this sugges- 
tion, the argument advanced in behalf of the defend- 
ants is met and answered, so far as this court is 
concerned, by the decision in Addiston Pipe and 
Steel Company v. United States (175 U. S. 228, 229), 
where it is said inter alia, “under this grant of 
power to congress (the power to regulate commerce 
between the several States and with foreign nations), 
that body, in our judgment, may enact such legisla- 
tion as declare void and prohibit the performance 
of ahy contract between individuals or corporations 
where the natural and direct effect of such a con- 
tract will be, when carried out, to directly, and not 
as a mere incident to other and innocent purposes, 
regulate to any substantial extent interstate com- 
merce. * * * 


Does Not Limit Conaress. 


“We do not assent to the correctness of the 
proposition that the constitutional guarantee of lib- 
erty to the individual to enter into private contracts 
limits the power of congress and prevents it from 
legislating on the subject of contracts of the class 
mentioned. * * * 

“Tt has been held that the word ‘liberty,’ as used 
in the Constitution, was not to be confined to the 
mere liberty of persons, but included, among others, 
a right to enter into certain classes of contracts for 
the purpose of enabling the citizen to carry on his 
business; * * * but it has never been, and, in 
our opinion, ought not to be, held that the word 
included the right to enter into private contracts 
upon all subjects, no matter what their nature, and 
wholly irrespective, among other things, of the fact 
that they would, if performed, result in the regula- 
tion of interstate commerce and in violation of any 
act of congress upon that subject. The provision of 
the Constitution does not, as we believe, exclude con- 
gress from legislating with regard to contracts of the 
above nature, while in the exercise of its constitu- 
tional right to regulate commerce among the States. 
On the contrary, we think the provision regarding 
the liberty of the citizen is, to some extent, limited 
by the commerce clause of the Constitution, and 
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that the power of congress to regulate interstate 
commerce comprises the right to enact a law pro- 
hibiting the citizen from entering into those private 


contracts which directly and substantially, and not | 
merely indirectly, remotely, incidentally and collater- | 


' soon as it came into existence, doing so, of 








course, 
under the direction of the very individuals who 
promoted it. 
QuEsTION oF MOTIVES. 
Relative to the third contention, which has been 


ally regulate to a greater or less degree commerce | pressed with great zeal and ability, this may be said; 


among the States. We cannot so enlarge the scope, 


It may be that such a virtual consolidation ag 


of the language of the Constitution regarding the | parallel and competing lines of railroads as has been 


liberty of the citizen as to hold that it includes, or | 


that it was intended to include, a right to make a 
contract which, in fact, restrained and regulated in- 
terstate commerce, notwithstanding congress, pro- 
ceeding under the constitutional provisions giving 
to it the power to regulate that commerce, had pro- 
hibited such contracts.” 

These observations, as a matter of course, preclude 
further controversy over the power of congress to 
limit, to some extent, the right to make contracts 
when enacting laws for the regulation of commerce 
between the States. 

Learned counsel for the defendants further con- 
tend as follows: That the anti-trust law was not 
intended to include or prohibit combinations look- 
ing to the virtual consolidation of parallel and com- 
peting lines of railroad, although such a combination 
operates to stifle competition; that no relief can be 
granted to the government in this instance, because 
the combination or conspiracy of which it complains 
has accomplished its purpose, to wit, the organiza- 
tion of the Securities Company and the lodgment 
of the majority of the stock of the two railroad com- 
panies in its hands before the bill was filed; and, 
finally, that the combination proved was one 
* formed in aid of commerce and not to restrain it;” 





effected, taking a broad view of the situation, is 
beneficial to the public rather than harmful. It may 
be that the motives which inspired the combination 
by which this end was accomplished were wholly 
laudable and unselfish; that the combination was 
formed by the individual defendants to protect great 
interests which had been committed to their charge; 
or that the combination was the initial and necessary 
step in the accomplishment of great designs, which, 
if carried out, as they were conceived, would prove 
to be of inestimable value to the communities which 
those roads serve and to the country at large. 

We shall neither affirm nor deny either of these 
propositions, because they present issues which we 
are not called upon to determine, and some of them 
involve questions which are not within the province 
of any court to decide, involving, as they do, ques- 
tions of public policy which congress must deter- 
mine. It is our duty to ascertain whether the proof 
discloses a combination in direct restraint of inter- 
state commerce, that is to say, a combination whereby 
the power has been acquired to suppress competition 
between two or more competing and parallel lines 
of railroad engaged in interstate commerce. If it 
does disclose such a combination, and we have little 
hesitation in answering this question in the affirma- 


in other words, it was one formed to enlarge the | tive, then the anti-trust act, as it has been hereto- 


volume of interstate traffic and thus benefit the 
public. 


tions. The first, we think, is clearly untenable, for 
the reasons already stated and fully disclosed in the 
decisions heretofore cited. Concerning the second 
contention, we observe that it would be a novel, not 
to say. absurd, interpretation of the anti-trust act to 
hold that, after an unlawful combination is formed 
and has acquired the power which it had no right 
to acquire, namely, to restrain commerce by sup- 
pressing competition, and is proceeding to use it and 
execute the purpose for which the combination was 
formed, it must be left in possession of the power 
it has acquired with full freedom to exercise it. 
Obviously the act, when fairly interpreted, will bear 
no such construction. Congress aimed to destroy 
the power to place any direct restraint on interstate 
trade or commerce, when by any combination or 
conspiracy, formed by either natural or artificial 
persons, such a power had been acquired; and the 
government may intervene and demand relief as well 
after the combination is fully organized, as while it 
is in process of formation. In this instance, as we 
have already said, the Securities Company made 
itself a party to a combination in restraint of inter- 
state commerce, that antedated its organization as 








fore interpreted by the court of last resort, has been 


| violated, and the government is entitled to a decree. 
The court cannot assent to either of these proposi- | 


A decree in favor of the United States will, ac- 
cordingly, be entered to the following effect: Ad- 
judging that the stock of the Northern Pacific and 
Great Northern Companies, now held by the Securi- 
ties Company, was acquired in virtue of a combina- 
tion among the defendants in restraint of trade and 
commerce among the several States, such as the 
anti-trust act denounces as illegal; enjoining the 
Securities Company from acquiring or attempting to 
acquire further stock of either of said companies; 
also enjoining it from voting such stock at any 
meeting of the stockholders of either of said railroad 
companies or exercising or attempting to exercise 
any control, direction or supervision or influence 
over the acts of said companies, or either of them, 
by virtue of its holding such stock; enjoining the 
Northern Pacific and Great Northern Companies, 
respectively, their officers, directors and agents from 
permitting such stock to be voted by the Northern 
Securities Company or any of its agents or allies 
on its behalf at any corporate election for directors 
or officers of either of said companies, and likewise 
enjoining them from paying any dividends to the 
Securities Company on account of said stock, oF 
permitting or suffering the Securities Company t0 
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exercise any control whatsoever over the corporate | that State the judgment is so payable, it will be thus 
acts of said companies or to direct the policy of| interpreted and enforced, subject to the priority 
tither; and, finally, permitting the Securities Com- | given to the federal government by United States 
pany to return and transfer to the stockholders of | Revised Statutes, secs. 3466, 3467 (U. S. Comp Stat. 
the Northern Pacific and Great Northern Companies | 1901, p. 2314), in the distribution of the proceeds of 
ay and all shares of stock of those companies which | the estate of any person indebted to the United 
it may have received from such stockholders in ex-| States, whose estate is insufficient to pay all debts 


change for its own stock, or to make such transfer | 
and assignment to such person or persons as are | 
now the holders and owners of its own stock origi- | 
mally issued in exchange for the stock of said | 
companies. 

—-—+ 


SMYTHE v. UNITED STATES. 





Unitep STATES SUPREME Court, JANUARY 20, 1903. 
<n 

Destruction of treasury notes — liability of sureties | 
on bond of superintendent of mint — damages — 
form of judgment. 

The destruction of moneys in the custody of the 
superintendent of the mint at New Orleans by a fire 
occurring without his fault or negligence is no de- 
fense to a suit upon his official bond, conditioned for 
the faithful discharge of his duties according to the 
laws of the United States, which require him safely 
to keep such moneys as come to his hands by virtue 
of his office. 

The amount of treasury notes charred by fire, but 


against it. 

In error to the United States Circuit Court of 
Appeals for the Fifth Circuit to review a judgment 
which affirmed a judgment of a circuit court in favor 
of the United States in a suit upon the official bond 
of the superintendent of the mint at New Orleans. 

The facts are stated in the opinion. 

W. A. Maury, Walker Brainerd Spencer, William 
Grant, J. D. Rouse, B. McCloskey and E. Howard 
McCaleb for plaintiffs-in-error; Assistant Attorney- 
| General Beck and Mr. Charles H. Robb for defend- 
ant-in-error. 


Mr. Justice HARLAN delivered the opinion of the 
court. 


This was an action upon the official bond of An- 
drew W. Smythe, as superintendent of the mint of 


lthe United States at New Orleans, to recover the 


sum of $25,000, with six per cent interest from April 
I, 1893, until paid—that being the amount found 
due to the United States at the date of the examina- 
tion, adjustment and statement of his accounts by 





in condition to be identified as to amount and date 


the official bond of the superintendent of the mint 
at New Orleans to recover the amount of a shortage 


ury, as is required by United States Revised Statutes, 
secs. 951, 957 (U. S. Comp. Stat. 1901, pp. 695, 698), 
in order to make a claim for a credit available on the 
trial. 

The face value of treasury notes destroyed by fire 
while in the custody of the superintendent of the 
mint at New Orleans, and not the cost to the United 
States government of issuing new notes, is the meas- 
ure of damages in an action on his official bond, 
conditioned for the safe keeping of the moneys in 
his custody, to recover the amount of a shortage in 
his accounts caused by the destruction of such notes. 

The sureties on the bond of the superintendent 
of the mint at New Orleans, conditioned for the 
faithful discharge of his duties according to the laws 
of the United States, must be deemed to have signed 
it in view of the requirement of United States Re- 
vised Statutes, sec. 3624 (U. S. Comp Stat. 1901, p. 
2418), that interest on any unpaid balance due from 
one accountable for public moneys shall be com- 
puted from the time when he received such moneys. 

An absolute judgment against the administrator 
of a surety on the official bond of a federal official, 


of issue, cannot be allowed as a credit in a suit on| 


in his accounts, where no claim for such credit was | 
first presented to the accounting officers of the treas- | 


the proper officers of the treasury. The sureties on 
the bond were Edward Conery and David Chambers 
McCan. 

The bond was conditioned that the superintendent 
should “ faithfully and diligently perform, execute 
and discharge, all and singuler, the duties of said 
office according to the laws of the United States, 
then this obligation to be void and of no effect, 
otherwise to remain in full force and value.” 

When this bond was executed it was provided by 
section 3500 (U. S. Comp Stat. 1901, p. 2339) that 
every officer of the mint, before entering upon the 
duties of his office, should take an oath faithfully 
and diligently to perform the duties thereof; by sec- 
tion 3501 (U. S. Comp. Stat. 1901, p. 2339), that the 
superintendent, before entering upon his office, 
should become bound to the United States, with one 
or more sureties, in a named sum, “ with condition 
for the faithful and diligent performance of the 
duties of his office;” by section 3503 (U. S. Comp. 
Stat. 1901, p. 2340), that the superintendent of each 
mint “shall have the control thereof, the superin- 
tendence of the officers and persons employed 
therein, and the supervision of the business thereof, 
subject to the approval of the director of the mint ;” 
by section 3504 (U. S. Comp. Stat. 1901, p. 2340), 
that “he shall keep and render quarter-yearly to 
the director of the mint, for the purpose of adjust- 
ment according to such forms as may be prescribed 





tendered by a federal court sitting in Louisiana, is | by the secretary of the treasury, regular and faithful 
not objectionable on the theory that it should have | accounts of the transactions with the other officers 
been against the administrator, payable only in due | of the mint and the depositors; ” and by section 3506 
course of administration, since, if by the law of (U. S. Comp Stat. root, p. 2341), that “the super- 
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intendent of each mint shall receive and safely keep 
until legally withdrawn, all moneys or bullion which 
shall be for the use or the expenses of the mint.” 

It appeared in the evidence that the defendant, 
Smythe, as superintendent of the mint, received 
various sums of money in United States treasury 
notes, and that upon a statement of his accounts 
by the proper officers of the treasury there was a 
deficit of $25,000. 

The defense was that the $25,000 of treasury notes 
was placed by the superintendent in a tin box in the 
steel vault provided by the government for the safe 
keeping of public funds in his custody, and that the 
notes while in that box were charred, burnt and 
destroyed by fire that occurred in the vault without 
any negligence on the part of the superintendent, 
or his agents or employes. 

The government insisted at the trial that, even if 
the treasury notes were destroyed, in the manner 
and to the amount claimed, without negligence on 
the part of superintendent, nevertheless, he was liable 
on his bond — its contention being that he was under 





the obligations, practically, of an insurer in respect 
of all public funds coming to his hands, and could 
not be relieved, unless the loss occurred by: the act | 
of God or the public enemy. This view was ap- | 
proved by the Circuit Court, which, at the conclu- | 
sion of the evidence, directed a verdict against the | 
the defendants, and judgment was accordingly rend- 
ered for the full amount claimed by the United | 
States. The court added the following words to its | 
memorandum of reasons for that direction: “In this 
cause there has been no charge or intimation that 
Dr. Smythe was personally at fault or blameable in 
any way. Such fault or negligence as may have been 
shown in the cause is attributable to his subordin- 
ates, and in no manner to him.” 

The Circuit Court of Appeals approved the view 
taken by the Circuit Court, and affirmed the judg- 
ment. The opinion of the former court is reported 
in 46 C. C. A. 354, 107 Fed. 376. 

As the Circuit Court and the Circuit Court of 
Appeals both held that the question of the liability 
of Smythe was determined for the government by 
the decisions of this court — which view the defend- 
ants controverted—we must ascertain the import 
of those decisions. This course is made necessary 
by the contention of the defendants that the latest 
decision of this court, to which reference will be 
presently made, modified the earlier decisions upon 
which the government relies. 

The first case is that of United States v. Prescott 
(3 How. 578, 587, 11 L. ed. 734, 738). That was an 
action on the bond of a receiver of public moneys, 
conditioned for the faithful performance of his 
duties, and that he “shall well, truly and faithfully 
keep safely, without loaning or using, all the public 
moneys collected by him, or otherwise at any time 
placed in his possession and custody, till the same 
had been, or should be, ordered by the proper depart- 
ment or officer of the government to be transferred 





or paid out,” etc. 


The defense was that the money for the nop. 
payment of which the United States sued had been 
feloniously stolen, taken and carried away from his 
possession by some unknown person or persons with- 
out fault or negligence on his part, and notwith- 
standing he had used ordinary care and diligence 
in keeping it. The receiver contended that he was 
liable only as a depositary for hire, unless his liability 
was enlarged by the special contract to keep safely, 
which he insisted was not the case. 

The court said: “This is not a case of bailment, 
and consequently the law of bailment does not apply 
to it. The liability of the defendant, Prescott, arises 
out of his official bond, and principles which are 
founded upon public policy.” Again: “The condi- 
tion of the bond has been broken, as the defendant, 
Prescott, failed to pay over the money received by 
him when required to do so; and the question is 
whether he shall be exonerated from the condition 
of his bond on the ground that the money has been 
stolen from him. The objection to this defense is 
that it is not within the condition of the bond, and 
this would seem to be conclusive. The contract 
was entered into on his part, and there is no allega- 
tion of failure on the part of the government. How, 
then, can Prescott be discharged from his bond? 
He knew the extent of his obligation when he en- 
tered into it, and he has realized the fruits of this 
obligation by the enjoyment of the office. Shall he 
be discharged from liability, contrary to his own 
express undertaking? There is no principle on which 
such a defense can be sustained. The obligation to 
keep safely the public money is absolute, without 
any condition, express or implied, and nothing but 
the payment of it when required can discharge the 
bond. * * * Public policy requires that every 
depositary of the public money should be held to a 
strict accountability; not only that he should exer- 
cise the highest degree of vigilance, but that he 
‘should keep safely’ the moneys which come to his 
hands. Any relaxation of this condition would open 
a door to frauds, which might be practiced with 
impunity. A depositary would have nothing more 
to do than to lay his plans and arrange his proofs, 
so as to establish his loss, without laches on his 
part. Let such a principle be applied to our post- 
masters, collectors of the customs, receivers of pub- 
lic moneys and others, who receive more or less 
of the public munds, and what losses might not be 
anticipated by the public? No such principle has 
been recognized or admitted as a _ legal de- 
fense. * * * As every depositary receives the 
office with a full knowledge of its responsibilities, 
he cannot, in case of loss, complain of hardship. 
He must stand by his bond, and meet the hazards 
which he voluntarily incurs.” 

The next case is that of United States v. Morgan 
(11r How. 154, 158, 13 L. ed. 643, 645). That was 


an action upon the bond of a collector of customs, 
condition that he “has truly and faithfully executed 
and discharged, and shall continue truly and faith- 
fully to execute and discharge, all the duties of the 














————— 
said office. 
proken in that the collector had not paid over large | was admitted in the case that throughout the year 
sums of money collected for the United States, and| 1862 the confederate government had force suffi- 
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” 


by not making seasonable returns of his accounts. 


The condition was alleged to have been | partment directing him to make such payment. It 


| cient at its command to enforce its orders, and did 


The court characterized as an erroneous impres- enforce the orders of such government, in that part 


“ 


sion that the collector 
under the responsibilities of only the ordinary dili- | 
gence of a depositary as to the canceled notes, when | 
in truth he was acting under his commission and | 
duties by law, as collector, and under the condi- | 
tions of his bond. The collector is no more to be| 
treated as a bailee in this case than he would be if | 
the notes were still considered for all purposes as | 
money. He did not receive them as a bailee, but | 
as a collecting officer. He is liable for them on his | 
bond, and not on any original bailment or lending. 
And if the case can be likened to any species of | 
bailment in forwarding them, by which they were 
lost, it is that of a common carrier to transmit them 
to the treasury, and in doing which he is not ex- 
onerated by ordinary diligence, but must answer 
for losses by larceny, and even robbery (2 Salk. 919; 
8 Johns. 213; Angell, Carr, secs. 1, 9).” 

In United States v. Dashiel (4 Wall. 182, 18 
L. ed. 319) — which was an action on the bond of 
a paymaster in the army for not paying over or) 
accounting for public money that came into his| 
hands —the defense was that without any want of | 
proper care and vigilance on the part of the pay-| 
master a certain part of the moneys had been | 
stolen from him. The trial court held that the 
theft or robbery, if satisfactorily proved, was a good | 
defense. But this court held otherwise upon the | 
authority of United States v. Prescott and United | 
States v. Morgan, above cited, and reversed the 
judgment. 

Substantially the same question arose in United 
States v. Keehler (g Wall. 83, 19 L. ed. 574), which 
was an action upon a bond of a postmaster in North 
Carolina. The bond was conditioned, among other 
things, that the obligor would well and truly dis- 
charge the duties of postmaster, and keep safely, 
without lending, using, depositing in banks, or éx- 
changing for other funds than as allowed by law, 
all the public money at any time in his custody, | 
till the same was ordered by the postmaster-general | 
to be transferred or paid out. In the spring of | 
1861, after the civil war commenced, the enieinateg | 
was still in office, and had in his hands $330 of post- 
office money belonging to the United States. At| 
that time the United States was indebted to one | 
Clemmens, a mail contractor in that region, for postal | 
Service, in a sum exceeding $300. 
the confederate congress passed an act appropriating | 
the balances in the hands of such postmasters of | 
the United States as at the commencement of the | 
war resided within the limits of the confederate 
States, to the pro rata payment of claims against 
the United States for postal service. The postmaster 
paid the $330 in his hands to Clemmens— relying 
upon the above act of the confederate congress and 
an official order from the confederate postoffice de 











was acting as a bailee, and | of North Carolina in which Salem was situated, and 


‘that no protection was afforded to the citizens of 
that part of the State by the government of the 
United States during that term.” 

After observing that the postmaster had no right 
to select a creditor of the United States and pay 
what he might suppose the government owed him, 
the court said that “the acts of the confederate 
congress can have no force as law in divesting or 
transferring rights, or as authority for any act, 
opposed to the just authority of the federal govern- 
ment.” Referring to the statement of facts made 
in the case, and which were substantially as above 
recited, it said: “ This statement falls far short of 
showing the application of any physical force to 
compel the defendant to pay the money to Clemmens. 
Nor is it in the least inconsistent with the fact that 
he might have been desirous and willing to make 
the payment. It shows no effort or endeavor to se- 
cure the funds in his hands to the government, to 
which he owed both the money and his allegiance. 
Nor does it prove that he would have suffered any 
inconvenience, or been punished by the Confederate 
authorities if he had refused to pay the draft of the 
insurrectionary post-office department on him. We 
cannot see that it makes out any such loss of the 
money, by inevitable overpowering force, as could, 
even on the mere principle of bailment, discharge a 
bailee. We cannot concede that a man who, as a 
citizen, owes allegiance to the United States, and as 
an officer of the government holds its money or 
property, is at liberty to turn over the latter to an 
insurrectionary government, which only demands it 
by ordinances and drafts drawn on the bailee, but 
which exercises no force or threat of personal vio- 
lence to himself or property in the enforcement of 
its illegal orders.” The court, reaffirming the doc- 
trine of the Prescott, Morgan and Dashiel cases, held 
that in an action on the bond of an officer receiving 
public funds the right of the government to recover 
does not rest on an implied contract of bailment, 
but on the express contract in the bond to pay over 
the funds. 

In Boyden v. United States (13 Wall. 17, 24, 20 L. 
ed. 527, 529), which was an action upon the bond of 
a receiver of public moneys —the defense being that 
the receiver had been by irresistible force robbed of 


In August, 1861,| the moneys sued for —the court said: “ Were a re- 


ceiver of public moneys, who has given bond for the 
faithful performance of his duties as required by law, 
a mere ordinary bailee, it might be that he would be 
relieved by proof that the money had been destroyed 
by fire, or stolen from him, or taken by irresistible 
force. He would then be bound only to the exercise 
of ordinary care, even though a bailee for hire. The 


contract of bailment implies no more, except in the 
case of common carriers, and the duty of a receiver, 
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virtute officii, is to bring to the discharge of his trust 
that prudence, caution and attention which careful 
men usually bring to the conduct of their own af- 
fairs. He is to pay over the money in his hands as 
required by law, but he is not an insurer. He may, 
however, make himself an insurer by express con- 
tract, and this he does when he binds himself in a 
penal bond to perform the duties of his office with- 
out exception. There is an established difference 
between a duty created merely by law and one to 
which is added the obligation by an express under- 
taking. The law does not compel to impossibilities, 
but it is a settled rule that if performance of an 
express engagement becomes impossible by reason of 
anything occurring after the contract was made, 
though unforeseen by the contracting party and not 
within his control, he will not be excused.” Again, 
in the same case: “It is true that in Prescott’s case 
the defense set up was that the money had been 
stolen, while the defense set up here is robbery. But 
that can make no difference unless it be held that the 
receiver is a mere bailee. If, as we have seen, his 
liability is to be measured by his bond, and that 
binds him to pay the money, then the cause which 
renders it impossible for him to pay is of no import- 
ance, for he has assumed the risk of it.” 


At the same term of the court the case of Bevans 
v. United States (13 Wall. 56, 60, 20 L. ed. 531, 
532) was determined. That was a suit upon a bond 
executed by Bevans, a receiver of public moneys, 
in a land district of Arkansas. The court reaffirmed 
the rule announced in the Prescott case, and said 
that “it is not to be overlooked that Bevans was not 
an ordinary bailee of the government. Bailee he 
was undoubtedly, but by his bond he had insured 
the safe keeping and prompt payment of the public 
money which came to his hands. His obligation 
was therefore not less stringent than that of a com- 
mon carrier, and in some respects it was greater,”— 
citing United States v. Prescott. In the same case 
the court said, in reference to that part of the defense 
attributing the loss of the money in question to the 
action of the Confederate power: “It may be a grave 
question whether the forcible taking of money be- 
longing to the United States from the possession of 
one of her officers or agents lawfully holding it, by 
a government of paramount force, which at the time 
was usurping the authority of the rightful govern- 
ment, and compelling obedience to itself exclusively 
throughout a State, would not work a discharge of 
such officers or agents, if they were entirely free 
from fault, though they had given bond to pay the 
money to the United States. This question has been 
thoroughly argued, but we do not propose to consider 
it, for its decision is not necessary to the case.” 

The question thus reserved from decision arose 
and was decided in United States v. Thomas (15 
Wall. 337, 341, 342, 346, 347, 350, 352, 21 L. ed. 89, 
91-94). That was an action on the bond of a sur- 
veyor of customs at Nashville, he being also a de- 
positary of public moneys at that city. The special 
defense was that the moneys in question were seized 





—————, 
— 


by the Confederate authorities against the will and 
consent of the surveyor, and by the exercise of forg 
which he was unable to resist, he being a loyal citi. 
zen and endeavoring faithfully to perform his duty, 
The court said: “ This case brings up squarely the 
question whether the forcible seizure, by the rebl 
authorities, of public moneys in the hands of loyal 
government agents, against their will and withoy 
their fault or negligence, is or is not a sufficient dis. 
charge from the obligations of their official bonds 
The precise question has not as yet been decided by 
this court. As the rebellion has been held to haye 
been a public war, the question may be stated ina 
more general form, as follows: Is the act of a public 
enemy in forcibly seizing or destroying property of 
the government in the hands of a public officer, 
against his will and without his fault, a discharge 
of his obligation to keep such property safely, and of 
his official bond, given to secure the faithful per. 
formance of that duty and to have the property forth. 
coming when required? . 


“That overruling force arising from inevitable 
necessity, or the act of a public enemy, is a suf- 
ficient answer for the loss of public property when 
the question is considered in reference to an officer's 
obligation arisimg merely from his appointment, and, 
aside from such a bond as exists in this case, seems 
almost self-evident. * * * These provisions [pre- 
scribing the conditions of the bonds of receivers, 
etc.] show that it is the manifest policy of the law 
to hold all collectors, receivers and depositaries of 
the public money to a very strict accountability. The 
legislative anxiety on the subject culminates in re- 
quiring them to enter into bond, with sufficient sure- 
ties, for the performance of their duties, and in im- 
posing criminal sanctions for the unauthorized use 
of the moneys. Whatever duty can be inferred from 
this course of legislation is justly exacted from the 
officers. No ordinary excuse can be allowed for the 
non-production of the money committed to their 
hands. Still, they are nothing but bailees. To call 
them anything else, when they are expressly forbid- 
den to touch or use the public money except as di- 
rected, would be an abuse of terms. But they are 
special bailees, subject to special obligations. It is 
evident that the ordinary law of bailment cannot be 
invoked to determine the degree of their responsi- 
bility. This is placed on a new basis. To the ex- 
tent of the amount of their official bonds, it is fixed 
by special contract, and the policy of the law as to 
their general responsibility for amounts not covered 
by such bonds may be fairly presumed to be the 
same.” Referring to the adjudged cases, the coutt 
said: “It appears from them all (except, perhaps, the 
New York case) that the official bond is regarded as 
laying the foundation of a more stringent responsi- 
bility upon collectors and receivers of public moneys. 
It is referred to as a special contract by which they 
assume additional obligations with regard to the safe 
keeping and payment of those moneys and as an it 
dication of ‘the policy of the law with regard to the 
nature of their responsibility. But, as before t 
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marked, the decisions themselves do not go the|171), New Pravidence v. McEachron (33 N. J. L. 
length of making them liable in cases of overruling | 339), State ex rel. Wyandotte County v. Harper (6 
necessity.” The opinion concludes: “No rule of| Ohio St. 607, 67 Am. Dec. 363), Halbert v. State ex 
public policy requires an officer to account for | rel. Martin County (22 Ind. 125), Morbeck v. State 
moneys which have been destroyed by an overruling | ex rel. Jackson Twp. (28 Ind. 86), Ross v. Hatch (5 
necessity, or taken from him by a public enemy with- | Iowa, 149), Taylor Dist. Twp. v. Morton (37 Iowa, 
out any fault or neglect on his part.” 551). 

We think the government is quite correct in its We hold that, as the accounts of the defendant 
conclusion that the Thomas case does not materially | Smythe showed a deficit of $25,000 in the moneys in 
modify the decisions in previous cases. The general | his custody as superintendent of the mint, the gov- 
rule announced in those cases—and the question | ernment was entitled to a judgment for that amount, 
need not be discussed anew — is that the obligations unless, as the defendants contend, they were entitled 
of a public officer, who received public moneys un- | to at least a credit for $1,182, which, it is alleged, was 
der a bond conditioned that he would discharge his | the amount of treasury notes not entirely destroyed 
duties according to law, and safely keep such moneys. by the fire, but were only charred and were taken 
as came to his hands, by virtue of his office, are not! possession of by government agents after the fire, 
to be determined by the principles of the law of| and found to be in condition to be identified as to 


bailment, but by the special contract evidenced by his | 
bond conditioned as above stated; consequently, it is | 
no defense to a suit brought by the government upon | 
such a bond that the moneys, which were in the cus- | 
tody of the officer, had been destroyed by fire occur- | 
ting without his fault or negligence. This rule, so 
far from being modified by the Thomas case, is re- | 
afirmed by it, subject, however, to the exception | 
(which, indeed, some of the prior cases had, in ef- 
fect, intimated) that it was a valid defense that the 
failure of the officer to account for public moneys 
was attributable to overruling necessity or to the 
public enemy. The case now before us is not em- 
braced by either exception. The result is that the 
special defense here made cannot, in view of former 
adjudications, avail the superintendent or his 
sureties. 


It is appropriate here to say that the rule estab- 
lished by this court in the Prescott case has been 
enforced by numerous decisions in State courts. In 





514, chap. 20). 


amount and date of issue. 

A complete answer to this suggestion is to be 
found in sections 951 and 957 of the Revised Stat- 
ues (U. S. Comp. Stat. 1901, pp. 695, 608), repro- 
duced from the act of March 3, 1797 (1 Stat. at L. 
Those sections are as follows: 

$951. “In suits brought by the United States 
against individuals, no claim for a credit shall be 
admitted upon trial, except such as appear to have 
been presented to the accounting officers of the 
treasury, for their examination, and to have been by 
them disallowed, in whole or in part, unless it is 
proved to the satisfaction of the court that the de- 
fendant is, at the time of the trial, in possession of 
vouchers not before in his power to procure, and 
that he was prevented from exhibiting a claim for 
such credit at the treasury by absence from the 
United States or by some unavoidable accident.” 

$957. “When suit is brought -by the United 
States against any revenue officer or other person 


Com. v. Comly (3 Pa. St. 372), which was an action | accountable for public money, who neglects or re- 
on the bond of a collector of tolls, conditioned that | fuses to pay into the treasury the sum or balance re- 
he would “account for and pay over all moneys he! ported to be due to the United States, upon the 
may receive for tolls,” and in which the defense was | adjustment of his account, it shall be the duty of the 


that the moneys sued for had been stolen from the | 
collector, the court said: “ The opinion of the court | 
in the case of the United States v. Prescott is| 
founded in sound policy and sound law. The re- 
sponsibility of a public receiver is determined, not 
by the law of bailment, which is called in to supply 
the place of a special agreement where there is none, 
but by the condition of his bond. The condition of 
it in this instance was to account for and pay over 
the moneys to be received; and we would look in 
vain for a power to relieve him from the perform- 
ance of it. * * * The keepers of the public 
Moneys, or their sponsors, are to be held strictly to | 





court to grant judgment at the return term, upon 
motion, unless the defendant, in open court (the 
United States attorney being present), makes and 
subscribes an oath that he is equitably entitled to 
credits which had been, previous to the commence- 
ment of the suit, submitted to the accounting officers 
of the treasury, and rejected, specifying in the affi- 
davit each particular claim so rejected, and that he 
cannot then safely come to trial. If the court, when 
such oath is made, subscribed and filed, is thereupon 
satisfied, a continuance until the next succeeding 
term may be granted. Such continuance may also be 
granted when the suit is brought upon a bond or 





their contract, for if they were to be let off on | other sealed instrument, and the defendant pleads 
shallow pretensions, delinquencies. which are fear-| non est factum, or makes a motion to the court, veri- 
fully frequent already, would be incessant. A chan-| fying such plea or motion by his oath, and the court 
tellor is not bound to control the legal effect of a| thereupon requires the production of the original 
contract in any case; and his discretion, were he at| bond, contract or other paper certified in the affida- 
liberty to use it, would be influenced by considera- | vit. And no continuance shall be granted except as 
tions of general policy.” To the same effect are| herein provided.” 


k v. Hazzard (12 Cush. 112, 59 Am. Dec.| The defendants do not appear to have submitted 
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to the accounting officers of the treasury any re- 
quest or claim for a credit for the $1,182, and no such 
claim could be made for the first time at the trial. 

Before it could have been made there should have 
been affirmative proof by the defendants that it was 
presented to the proper accounting officer, and re- 
jected, unless, indeed, such facts had appeared from 
the exemplified accounts produced and relied upon 
by the government. If such claim had been pre- 
sented to the proper officers before suit, and been 
disallowed, it would still have been open to the de- 
fendants at the trial to insist upon its being recog- 
nized and allowed. These conclusions are unavoid- 
able in view of the former decisions of this court. 
(United States v. Giles, 9 Cranch, 212, 216, 3 L. ed. 
708, 710; Thelusson v. Smith, 2 Wheat. 396, 4 L. ed. 
271; United States v. Wilkins, 6 Wheat. 135, 143, 5 
L. ed. 225, 227; Walton v. United States, 9 Wheat. 
651, 6 L. ed. 182; Cox v. United States, 6 Pet. 202, 
8 L. ed. 370; United States v. Ripley, 7 Pet. 25, 8 L. 
ed. 595; United States v. Fillebrown, 7 Pet. 48, 8 
L. ed. 603; United States v. Robeson, 9 Pet. 319, 9 
L. ed. 142; United States v. Hawkins, 10 Pet. 125, 
9 L. ed. 369; United States v. Laub, 12 Pet. 1, 9 L. 
ed. 977; United States v. Bank of the Metropolis, 15 
Pet. 377, 10 L. ed. 774; Gratiot v. United States, 4 
How. 112, 11 L. ed. 898; United States v. Buchanan, 
8 How. 105, 12 L. ed. 1006; De Groot v. United 
States, 5 Wall. 431, 18 L. ed. 703; United States v. 
Eckford, 6 Wall, 484, sub nom. United States v. Til- 
lon, 18 L. ed. 920; United States v. Gilmore, 7 Wall. 
491, 19 L. ed. 282; Halliburton v. United States, 13 
Wall. 63, 20 L. ed. 533.) 

“It is said, however, that the government has not 
suffered any substantial damage by the destruction 
of its own obligations, and that in no event is it en- 
titled to a judgment for more than nominal damages, 
or at most for only such amount in damages as 
would meet the cost of reprinting new treasury notes 
to take the place of those destroyed by fire. If this 
view be sound, a public officer, receiving United 
States treasury notes for the government, under a 
bond to safely keep them and pay them over to the 
United States whenever required by law or ordered 
to do so, could deliberately destroy or burn them, 
and, then admitting that he had done so; could pre- 
vent any judgment against him, except one that 
would cover merely the cost and trouble of printing 
new notes. Such a proposition cannot be entertained 
for a moment. The plea of non damnificatus has no 
place in such a case as this. The treasury notes that 
came to the hands of Superintendent ‘Smythe was 
money belonging to the United States, and could be 
used, at its pleasure, in the business of the govern- 
ment. By their destruction, if they were destroyed 
by fire in the manner claimed, the United States was 
deprived of so much money, and the condition of the 
officer’s bond that he would safely keep the moneys 
in his custody and turn them over to the govern- 
ment, when required, cannot be met by the sugges- 
tion that the government, if it so elects, can replace 
the notes destroyed by other notes, and thus make 





——— 


itself whole, less the cost of printing new notes, [t 
is for the government, guided by the legislation of 
congress, to determine when it shall or may isgye 
new treasury notes, and it cannot be compelled to 
issue them in order to reimburse itself for the loss of 
those in the hands of an officer who was required, 
by the terms of his bond, to deliver them to the 
treasury, but did not do so. The government can 
stand upon the terms of its special contract with the 
superintendent, and insist that he has not discharged 
his duties by safely keeping the moneys that came 
to his hands, and which he undertook to pay over, 
when required. It is sufficient in this case to say 
that the loss of the notes here in question cannot be 
attributed to overruling necessity, or to any public 
enemy, and as they came to the hands of Superin- 
tendent Smythe, and as he did not keep the condition 
of his bond, the government can look for reimburse- 
ment to that bond. 


This view, it is contended, is not consistent with 
what was said in United States v. Morgan (11 How. 
154, 158, 13 L. ed. 643, 645) above cited. It ap- 
peared in evidence in that case that the collector 
received nearly $100,000 for duties in treasury notes, 
and canceled them. The notes were then put up in 
a bundle to be sent to the’ treasury department, 
through the post-office, and orders were given to the 
servant accustomed to deliver packages there to de- 
liver those. But the bundle was stolen or lost. It 
appeared, also, that two of the notes for $500 each 
were altered and soon afterwards presented to the 
collector in payment of other duties, and were re- 
ceived by him as genuine. The court, in that case, 
as already shown, reaffirmed the principle announced 
in United States v. Prescott. After observing that 
the duty of the collector was to return the canceled 
notes to the treasury department, and that he was 
technically liable for not having done so, the court 
said: “ The rule of damage would be the amount of 
the notes — unless it appeared, as here, that they had 
been canceled, and unless it was shown that the gov- 
ernment had suffered, or was likely to suffer, damage 
less than their amount. How much is the real dam- 
age, under all the circumstances, is a question of 
fact for the jury, and should be passed on by. them 
at another trial. Only that amount, rather than the 
whole bond. need, in a liberal view of the law, and 
of his bond. be exacted; and that amount neither he 
nor. his sureties can reasonably object to paying, 
when he, by the neglect of himself or his agent, has 
caused all the injury which he is in the end required 
to reimburse. And if any equities exist to relieve 
him from that, none of which are seen by us, it must 
be done by congress, and not the courts of law. 
Anything less than this — any less strict rule, in the 
public administration of the finances — would leave 
everything loose or unsettled and cause infinite em- 
barrassments in the accounting offices, and numerous 
losses to the government. * * * Finally, we de 
cide on this last question as a matter of law this, and 
this only, namely, that the collector is liable for all 
the actual damages sustained by his not returning the 
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notes as required by law and official circulars; or for 
not putting them in the post-office so as to be re- 
turned. (5 Stat. at L. 203, chap. 2.) But how 
much this damage was is a matter of proof before the 
jury, fixing the real amount likely to happen from 
theif getting into circulation again, as two of them 
did here, from delay and inconvenience in obtaining 
the proper vouchers to settle accounts, from the want 
of evidence at the department that the notes had been 
redeemed, or from any other direct consequence of 
the breach of the condition of his bond and of his 
instructions under it.” The court had previously 
said, in its opinion: “ We doubt whether, under all 
the circumstances, after canceled, they (the treasury 
notes) can be regarded as money or money’s worth, 
for the purpose of sustaining this action; yet it is 
clear that they still possess some value as vouchers, 
and as evidence for the treasury department that they 
have been redeemed. It is still clear, also, that 
though canceled, the treasury department, unless hav- 
ing possession of them, is exposed to expense and 
loss by their being altered; and the cancelation re- 
moved or extracted, and their getting again into 
circulation, as two did here, and being twice paid 


the superintendent stated at 
department. 

The alleged fire occurred June 24, 1893, and on 
February 9, 1894, notice of the deficiency in the 
superintendent’s account was given to his sureties, as 
required by the act of August 8, 1888 (25 Stat. at L. 
387, chap. 787, U.:S. Comp. Stat. 1901, p. 1208). 
And this action was brought August 7, 1894. Inter- 
est, it is insisted, was recoverable, at most, only from 
the date of the notice to the sureties. This objec- 
tion is not by section 3624 of the Revised Statutes 
(U. S. Comp. Stat. 1901, p. 2418), which provides: 
“Whenever any person accountable for public 
money neglects or refuses to pay into the treasury 
the sum or balance reported to be due to the United 
States, upon the adjustment of his account, the first 
comptroller of the treasury shall institute suit for 
the recovery of the same, adding to the sum stated to 
be due on such account the commissions of the de- 
linquent, which shall be forfeited in every instance 
where suit is commenced and judgment obtained 
thereon, and an interest of six per centum per an- 
num, from the time of receiving the money until it 
shall be repaid into the treasury.” 


were the treasury 





by the government.” 
The injury that might probably have come to the 


government by reason of the neglect of the collector | 


in the Morgan case was such that the courts could 
not, as in the present case, give any peremptory in- 
struction to the jury. It could not have said, in the 


former case, that canceled treasury notes were to be 


regarded as money, or that the government was en- 
titled to judgment for the face amount of those 
notes, prior to their being canceled. Nor could it 
say, as matter of law, that the government was, in 
fact, damaged by not having the canceled treasury 
notes as vouchers. Such being the case, it was held 
that it was for the jury, under such evidence as 
might be adduced, to say what actual injury, if any, 
accrued to the United States by reason of the non- 
delivery of the canceled treasury notes. 

The present case cannot be controlled by the rule 
laid down in the Morgan case. Here the treasury 
notes received by Smythe were not canceled, and 
could be used as money. They were not safely kept, 
nor -were they destroyed through overruling neces- 
sity or by the public enemy. Hence, there was a 
breach of his bond, and as the amount of the treas- 
ury notes which he failed to deliver to the -govern- 
ment was clearly shown, there was nothing in this 
case to refer to the jury. There was no question of 
damage to be ascertained by a jury; for if, under 
the circumstances disclosed, the defendants were 
liable at all, the government, as matter of law, was 
entitled to a judgment for the full amount shown to 
have been received by.the superintendent and not 
paid over by him, as required by his bond. 


This statute is mandatory, and the sureties on the 
| bond of Superintendent Smythe must be held to have 
signed it in view of the requirement as to the date. 
| from which interest should be computed. It is not 
| denied that the treasury notes in question were re- 
| ceived at least as early as April 1, 1893. 

It is also said that it was error, under the law of 
| Louisiana, to have rendered an absolute judgment 
| against Byrnes, the administrator of the succession 
| of Conery, deceased; that if any judgment was ren- 
dered it should have been against the administrator, 
payable only in due course of administration. This 
objection is quite technical. If by the law of Louisi-. 
ana the judgment is so payable, it will be thus inter- 
preted and enforced, subject, of course, to the pri- 
ority given to the government in the distribution of 
the proceeds of the estate of any person indebted to 
the United States whose estate is insufficient to pay 
| all debts against it. (Rev. Stat. 8§ 3466, 3467, U. S. 
Comp. Stat. 1901, p. 2314.) 

The judgment of -the Circuit Court of Appeals, 
affirming the judgment of the Circuit Court, is 
affirmed. 

Mr. Justice PeckHam, dissenting: 

I dissent from the conclusion arrived at in the 
opinion of the court, and from the judgment thereon. 
I agree as to the general character and extent of the 
liability of an officer intrusted with the care and 
custody of public moneys, as stated in the cases cited 





in the opinion upon that subject. But those cases do 


| not touch the question involved. It is undisputed 
| that the property, for the loss of which the defend- 
| ants have been held, consisted of $25,000 of treasury 


It remains to consider some minor objections to | notes of the government of the United States; in 


the judgment. 


It is contended that it was error to| other words, it consisted of the written promise of 


give interest on. the amount of the judgment from, the government to pay money upon presentation of 
April 1, 1893, the date from which the accounts of the notes. There was evidence also, at least suf- 
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ficient to go to the jury, to prove that most of these 
notes were wholly destroyed by fire, so that there 
was no possibility of their being thereafter presented 
for payment or redemption. Treasury notes amount- 
ing to about $1,100 were not so far destroyed as to be 
incapable of identification or presentation for pay- 
ment, and they were taken possession of and retained 
by the government, and yet the government also re- 
covered judgment for their amount. Assuming the 
liability of the obligors in the bond to respond for all 
the damage sustained by the government by reason 
of this destruction by fire, the question is, what dam- 
age has the government suffered? 

Within the case of United States v. Morgan (11 
How. 154, 13 L. ed. 643), cited in the opinion of the 
court, that question should have been submitted to 
the jury under instructions that the defendant was 
not liable for the amount of the face of the notes in 
case they had been totally destroyed by the fire, but 
only for such cost and expense as the government 
might incur by reason of the replacing of the notes 
destroyed, including cost of paper, printing, engrav- 
ing and the trouble and inconvenience caused the 
government, etc., together with the cost, if necessary 
or more convenient to the government, of the trans- 
portation of other notes to take the place of those 
destroyed. 

The suit is upon the bond, which, as it seems to 
me, is plainly one of indemnity. The legal purport 
of such a bond is to indemnify the government from 
any loss occasioned by any dereliction of the obligor. 
In case of a breach of the bond, the amount which 
the government would be entitled to recover would 
be measured by the loss incurred. If the loss were 
shown to have been the sum of five dollars, or 
merely nominal, the plaintiff could not recover $1,000, 
or the penalty of the bond. It is conceded in the 
present case that what the defendant and his sureties 
have been adjudged to answer for, as a breach of the 
bond, was because $25,000 (less about $1,100) of 
treasury notes of the United States, in the custody 
of the superintendent, had been burnt and destroyed 
by fire. I concede that the bondsmen would be re- 
sponsible for any loss thereby occasioned to the 
United States, even though without negligence on the 
part of the officer in whose custody the money had 
been placed. 

In Morgan’s case (11 How. 154, 13 L. ed. 643) 
there was a suit by the United States against a col- 
lector of revenue. It appeared in evidence that the 
collector had collected about $100,000 for duties in 
treasury notes, and had canceled them. The notes 
were then put in a bundle and sent to the treasury 
department through the postoffice, but the bundle 
was lost or stolen. The Circuit Court gave judg- 
ment to the government in the amount of the pen- 
alty of the bond, which judgment this court reversed, 
and in its opinion, said: 

“The rule of damage would be the amount of the 
notes, unless it appeared, as here, that they had been 
canceled, and unless it was shown that the govern- 
ment had suffered, or was likely to suffer, damage 





less than their amount. How much is the real dam. 
age, under all the circumstances, is a question of 
fact for the jury, and should be passed on by them 
at another trial. Only that amount, rather than the 
whole bond, need, in a liberal view of the law, and 
of his bond, be exacted; and that amount neither 
he nor his sureties can reasonably object to paying, 
when he, by the neglect of himself or his agent, hag 
caused all the injury which he is in the end required 
to reimburse. * * * Finally, we decide on this 
last question as a matter of law this, and this only, 
namely, that the collector is liable for all the actual 
damages sustained by his not returning the notes as 
required by law and official circulars; or for not put- 
ting them in the post-office so as to be returned. (5 
Stat. at L. 203, chap. 2.) But how much this dam- 
age was, is a matter of proof before the jury, fixing 
the real amount likely to happen from their getting 
into circulation again, as two of them did here, from 
delay and inconvenience in obtaining the proper 
vouchers to settle accounts, from the want of evi- 
dence at the department that the notes had been re- 
deemed. or from any other direct consequence of the 
breach of the condition of his bond, and of his in- 
structions under it.” 

The attempt made to distinguish the present case 
from that of United States v. Morgan does not seem 
to me to be successful. Indeed the case before us 
presents a stronger. case of a substantial defense than 
that of Morgan’s. 

To refuse this defense of a burning and total de- 
struction of the notes leaves the strange and anoma- 
lous spectacle of a recovery by the government on 
account of a damage which in fact and in law it has 
not sustained. The recovery must be upon the con- 
tract, evidenced by the bond, to safely keep and pay 
over, and in default to pay the damage up to the 
penalty of the bond. This is the contract, and that 
there has been a breach may be admitted at once, 
but the question on the part of the obligors in the 
bond then comes back. What damage has the gov- 
ernment suffered by reason of the failure to keep 
ihe contract? for it, is only the damage which the 
government in fact has sustained that we have con- 
tracted to pay. How can it be said, with the slight- 
est reference to fact, that the damage amounts to 
the face of the notes when those notes are simply 
the promise of the government to pay upon their 
presentation, and the possibility of such presentation 
has ceased to exist? 

But the right to set up and prove a defense of this 
character seems to be denied on some view of pub- 
lic policy, the propriety of which I admit I fail to 
recognize, and I also fail to recognize the legal 
power of the court to deny to the obligors the valid- 
ity of a defense which shows that no damage, or @ 
less amount than claimed, has been sustained because 
of any assumed public policy. It is a case of con- 
tract, and not of policy. 

The denial of the sufficiency of the defense seem- 
ingly rests upon the ground that it is against the 
interests of the government, and therefore is against 
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the public policy of the United States, to permit any 
defense to be interposed in an action upon this kind 





shows that at least $1,182 in treasury notes were 
saved, although charred, and were taken possession 
of a bond; that, no matter how clearly it may be| of by the agents of the government, and were iden- 
proved that no damage has been sustained by the) tified as to the amount and date of issue. The de- 
government, and therefore there is nothing which the | fendants insisted there could be no recovery for this 
obligors have contracted to pay, still the full amount | sum, as the government already had the notes in its 
of the face of the notes must be paid to the govern-| possession, but this objection was overruled. The 
ment in order to reimburse it for a loss it has never | sections of the Revised Statutes of the United States 
in fact sustained. And it is proof of this very fact| (951, 957 [U. S. Comp. Stat. 1901, pp. 695, 698]), 
which is refused on the ground of public policy. Can) set forth in the opinion, are said to render this 
the government maintain the proposition that if it has | defense insufficient, for the reason that the defend- 
suffered in truth no loss it can nevertheless recover | ants had not submitted their claim for audit to the 
either the penalty of the bond or any less sum? This | accounting officers of the treasury. These sections 
is to change the legal import of the bond. But it is are, as stated, simply reproductions of the act of 
nevertheless maintained that it is against public pol- 1797, which was in force when the Morgan case (ar 
icy to permit proof of a fact which if it really ex-| How. 154, 13 L. ed. 643) was decided, and it is not 
isted would undoubtedly constitute a defense to the mentioned therein as an answer to the defense set up 
claim made by the government. That kind of a pub- by defendants. Probably the provision was not re- 
lic policy which prevents a legal defense I cannot garded as applicable, although it must be admitted 
understand. I can and do appreciate a public policy, the record does not affirmatively show the non-pre- 
that refuses to admit the sufficiency of a defense that sentation of the matter to the treasury officials. But, 
the property was lost by or stolen from the officer in my judgment, the sections have no application to 
without any fault on his part. The officer and his this case. The defendants are not seeking a claim 
sureties have frequently endeavored to have the gov- | or credit against the government, and the provision 
ernment bear the loss which has actually been sus-| applies to such a case, while here the question is as to 








tained, because it happened without any fault on the 
part of the officer ; but the courts have held that such 
defense is insufficient on the ground that it is against 
public policy to recognize it as an answer to defend- 
ant’s obligation to pay over, because it would tend 
to diminish the care which the officer would other- 
wise take of the property intrusted to his custody, 
and would lead the government into an investigation 
of the facts surrounding or causing the loss, under 
very great disadvantages, and therefore as the loss 
had in fact occurred, and one or the other of the 
parties must bear it, the courts have said he must 
bear it in whose custody it had been placed by the 
government when it was stolen or destroyed, and the 
proffered answer has been held to be no defense to 
the contract to pay over, existing in the bond, which 
has therefore been enforced. The courts simply de- 
cided what the contract between the parties meant, 
but they did not decide that a legal defense, showing 
there was no damage, could not be interposed. 


Here, however, it seems to me plain there is no 
question of public policy as to what should consti- 
tute a defense. The amount of damage is what the | 
defendants have promised to pay, and nothing more. | 
Consequently, what is damage must be shown. Now 
that is a question of fact, and if no damage has in 
fact been sustained, it is the legal right of the de- 
fendant to prove it, and it cannot, as I think, be de- 
nied him on any question of public policy. This is to 
me a new application of the doctrine of public policy 
to a strictly legal defense to the obligation contained 
in a contract sued upon, where both parties acknowl- 
edge the validity of such contract, and‘the defense 
is founded upon the terms of the contract about 
whose legal meaning there cannot, as it seems to me, 
be any difference of opinion. 


how much the government has been damaged, and 
when it is shown that, in any event, it has in fact 
received $1,182 of the $25,000 it claimed, it seems to 
me that, upon any basis of liability, such fact reduces 
the claim on the part of the government, not by rea- 
son of a credit, but because the defendant never was 
liable to the extent claimed, and in proving the facts 
which show there never was any such liability, it 
cannot, as it seems to me, be said that the defendants 
thereby claim a credit. They claim no such thing, 
but they do claim, first, that the government has 
failed to prove a cause of action for any more than 
a nominal sum; or, second, for any greater sum than 
$23,818, being the difference between $25,000 and the 
$1,182 already received, and this is the extent of the 
cause of action proved by the government, after all 
the facts are in evidence. 


The recovery in this case was not for the whole 
penalty of the bond, which was $100,000, but judg- 
ment was prayed for and recovered to the extent of 
$25,000, the whole amount of the notes, not deduct- 
ing the $1,182 already received by the government. 
This shows that the recovery was at least based upon 
the amount of the damage, and not upon the penalty ; 
and it therefore further shows that it was indemnity, 
pure and simple, which the government claimed. 
Therefore it was necessary for it to prove the dam- 
age, and in proving the defense, at least as to $1,182, 
the defendants were not proving a credit, but disprov- 
ing to that extent the cause of action of the plaintiff. 

For the reasons thus stated, I am in favor of re- 
versing the judgment of the court below, and I dis- 
sent from the opinion of this court directing an 
affirmance. 


I am authorized to state that Mr. Justice Surras 





Upon the other branch of the subject, the case 


concurs in this dissent. 
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THE TITLE OF SPAIN TO THE PHILIPPINES. lon August 30, 1898, is found the statement follow. 
— jing: “In August, 1896, an insurrection broke oy 


Article VIII of the Spanish-American treaty pro-| in Cavite under the leadership of Emilio Aguinaldo, 
vides as follows: “In conformity with the pro-| and soon spread to other provinces on both sides of 
visions of articles I, II and III of this treaty, Spain| Manila. It continued with varying successes og 
relinquishes in Cuba, and cedes in Porto Rico and| both sides, and the trial and execution of numerous 
other islands in the West Indies, in the island of | insurgents, until December, 1897, when the governor. 
Guam, and in the Philippine archipelago all the} general, Primo de Rivera, entered into written 
buildings, wharves, barracks, forts, structures, public | agreement with Aguinaldo, the substance of the 
highways and other immovable property, which, in| document, which is in possession of Senor Felipe 
conformity with law, belong to the public domain, ! Agoncillo, who accompanies me to Washington, be. 
and as such belong to the crown of Spain.” ing attached hereto and marked ‘A.’ In brief, it 

It will be noted that the above proviso of the| required that Aguinaldo and the other insurgent 
treaty that Spain relinquishes in Cuba, and cedes in| leaders, should leave the country, the government 
the Philippine archipelago all the property belonging | agreeing to pay them $800,000 in silver and prom- 
to the crown of Spain. By the provision of the| ising to introduce numerous reforms, including repre- 
treaty no cession is made to the United States of| sentation in the Spanish cortes, freedom of the 
the property of the Spanish government in the island| press, general amnesty for all insurgents and the 
of Cuba, such property is simply relinquished with-| expulsion or secularization of the monastic orders, 
out any grant being made of the same. In the| “On the twenty-fourth day of April Aguinaldo 
case of the Philippine archipelago, however, a dif-| met the United States consul and others at Singa- 
ferent disposition is made of the public property; it | pore and offered to begin a new insurrection in con- 
is granted to the United States, in definite terms.| junction with the operations of the United States 
Spain cedes to the United States all property belong- | navy at Manila. This was telegraphed to Admiral 
ing to the crown of Spain. While in Cuba the! Dewey, and by his consent, or at his request, Aguin- 
property of the government is simply relinquished | aldo left Singapore for Hong Kong on April twenty- 
or abandoned, in the Philippines it is by express| sixth, and when the McCulloch went to Hong Kong 
grant given to the United States; so that, beyond|early in May to carry the news of Admiral 
all controversy, whatever claim Spain had to the} Dewey’s victory, it took Aguinaldo and seventeen 
public property in the Philippines became by the| other revolutionary chiefs on board and _ brought 
provisions of the treaty the property of the United|them to Manila bay. They soon landed at Cavite, 
States. and the admiral allowed them to take such guns, 

The claim of the United States to the public prop-| ammunition and stores as he did not require for 
erty of the Philippines being derived from Spain, it| himself. With these, and some other arms which 
behooves us to consider the character of the title | he had brought from Hong Kong, Aguinaldo armed 
possessed by the grantor. Had the question arisen | his followers, who rapidly assembled at Cavite, and 
in 1897, there would probably have been no contro-| in a few weeks he began moving against the Span- 
versy over the validity of the title granted by Spain.| iards. Part of them surrendered, giving him more 
It is, however, urged in many quarters that Spain,| arms, and the others retreated to Manila.” 
having no right or title to the property ceded by the| In notes of Senor Agoncillo, appended to General 
treaty, could confer no just claim of ownership to! Greene’s report, is one dated September 15, 1898, 
the United States. Those who deny the right of! beginning with the statement following: “On the 
Spain to transfer the islands base one objection | same day that Admiral Dewey arrived at Hong 
upon the alleged fact that at the time the treaty| Kong Senor Aguinaldo was in Singapore, whither 
was signed the inhabitants were in revolt against | he had gone from Hong Kong, and Mr. Pratt, 
Spain, which revolt bid fair to prove successful and| United States consul-general, under instructions 
without the intervention of the United States the | from the said admiral, held a conference with him, 
Filipinos would have wrested their independence | i in which it was agreed that Senor Aguinaldo and 
from the Spanish crown. | other revolutionary chiefs, in co-operation with the 

We think the facts fail to sustain this supposition. | American squadron, should return to take up arms 
The Filipinos had been in revolt against Spain, but | against the Spanish government of the Philippines. 
at the time of the battle in Manila bay the revolt had| “A few days after the Spanish squadron had been 
been virtually quelled. Aguinaldo had withdrawn | totally destroyed in the Bay of Manila by the 
to Hong Kong, where he was on the Ist of May, | American squadron, the latter obtaining a most 
1898. The battle of Manila bay encouraged the in-| glorious triumph, which deserved the fullest con 
surgents to recommence operations, which they did| gratulation and praise from the Philippine public, 
with alacrity, supported by the Americans and sup-| the McCulloch arrived at Hong Kong, and her com- 
plied with arms by Admiral Dewey from the| mander said to Senor Aguinaldo that Admiral 
captured Spanish arsenals, which arms were in| Dewey needed him (le necesitaba) in Manila and 
due time turned against the too-confiding Americans. that be brought an order to take him on board said 

In a memoranda submitted by General F. V.!| transport, as well as other revolutionary chiefs, 





Greene, concerning the situation in the Philippines' whose number should be determined by Senof 
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low. Aguinaldo ; and, in fact, he and seventeen chiefs} I think is the fact, that more or less irregular 
os went to Cavite on the McCulloch. fighting was going on from the year 1896 till the 
aldo, “Senor Aguinaldo began his campaign against the} battle of Manila bay, but disturbances of a like 
es of Spaniards the very day he received the 1902 Mauser} character were probably in a greater or less degree 
. guns and 200,000 cartridges which came from Hong] in progress in some portion of the archipelago for 
aa Kong. years preceding the outbreak against Spain. 
| “The first victory which he obtained from the| It is inferable from Senor Agoncillo’s notes that 
ite Spaniards was the surrender or capitulation of the|a renewal of hostilities with Spain was contem- 
a Spanish general, Senor Pena, who was the military | plated by the leaders in the late insurrection, but 
| “a governor of Cavite.” his statements to this effect tend to show that the 
‘ i tins: Cissihiibieads CBiachineun Weis late insurrection was ended by the pact made with 
ek bea ga : , ' the governor-general in December, 1897. 
be “Senor Aguinaldo, in his own name and that of| It may be interesting to observe Senor Agoncillo’s 
ail the other chiefs and subordinates, obligated him- remarks in this connection: “ The general amnesty 
self to lay down their arms, which, according to which was promised has remained completely a 
a an inventory, were to be turned over to the Spanish dead letter. * * * In vain has the Filipino pub- 
the | sovernment, thus terminating the revolution. His| lic waited for the reforms also promised; after the 
ie excellency, the governor and captain-general, Don celebration of the compact of J une and the disposi- 
aldo Fernando Primode Rivera, as the representative of tion of the arms of the revolutionists, the governor- 
wi his majesty’s government in the Philippines, obli- general began again to inflict on the defenseless 
pod gated himself, on his side (1) To grant a general natives of the country arbitrary arrest and execu- 
ew amnesty to all those under charges or sentenced|tion without judicial proceedings, solely on the 
nina for the crime of rebellion and sedition and other ground that they were merely suspected of being 
wink crimes of that category. (2) To introduce into the secessionists, proceedings which indisputably do not 
ain Philippines all reforms for correcting in an effective | conform to the law and Christian sentiments. 
ong and absolute manner the evils which for so many In the matter of reforms, the religious orders 
niral | 3e4"S have oppressed the country in Political and again began to obtain from the Spanish government 
aa administrative affairs, and (3) an indemnity of | their former and absolute power. 
ight $800,000, payable at the following dates: a letter of} Thus Spain pays dearly for her fatal errors in her 
vie credit of the Spanish Filipino bank for $400,000 own destiny. , ney 
ail against the Hong Kong and Shanghai bank, in Senor Agoncillo expresses his admiration for his 
ps Hong Kong, was to be delivered to Senor Aguinaldo| chief in unmistakable terms in the following 
hich § ™ the same day that he should leave Biak-va-Bato, | reflections: 
med | Where he had established his headquarters, and| “In exchange for the loftiness of mind with 
and should embark on a steamer furnished by the Span-} which Senor Aguinaldo has rigidly carried out the 
pan- ish government. terms of the peace agreement, General Primo de 
nore “This letter of credit was, in point of fact, de-| Rivera had the synicism to state in the congress 
livered; $200,000 was to be paid to the said Senor| of his nation that he had promised no reform to 
eral | Aguinaldo as soon as the revolutionary general, Senor Aguinaldo and his army, but that he had 
8o8, Senor Ricarte, should receive his telegram ordering | only given them a piece of bread in order that they 
the | him to give up his arms, with an inventory thereof,| might be able to maintain themselves abroad. This 
ong | ‘0 the commissioner designated by his excellency,) was re-echoed in the foreign press, and Senor Aguin- 
ther | the governor and captain-general, Don Fernando} aldo was accused of having allowed himself to be 
att, Primo de Rivera; and the remaining $200,000 should | bought with a handful of gold, selling out his coun- 
‘ons | be due and payable when the peace should be a| try at the same time. There were published, more- 
rim, | fact, and it should be understood that peace was al over, in those Spanish periodicals caricatures of 
and | fact when the Te Deum should be sung by order of | Senor Aguinaldo, which profoundly wounded his 
the | his excellency, the governor and captain-general of| honor and his patriotism.” 
rms | the Philippines.” Senor Agoncillo proceeds to state that Aguinaldo 
nes. From the preceding notes of Senor Agoncillo,} and the other revolutionists residing in Hong Kong 
er who appears to have been a close friend of Aguin-| agreed not to appropriate any of the money deposited 
the | 2ldo and a warm sympathizer with the insurrection-| in the bank as part of the peace indemnity. He 
ost | 2Y Movement, it seems that near the close of the| says: “Senor Aguinaldo and the other revolution- 
on- | Year 1807 a peace agreement was entered into be-| ists who reside in Hong Kong agreed not to take 
slic, J tween Aguinaldo and the Spanish governor-general, | out one cent of the $400,000 deposited in the char- 
wr by the terms of which $800,000 was to be paid the tered bank and the Hong Kong and Shanghai bank, 
iral | MSurgent leader, who was to receive $400,000 when | the only amount which Senor Aguinaldo received 
ee he should leave his headquarters at Biak-va-Bato| from the Spanish government on account of the 
aid and embark on a Spanish steamer. That Aguinaldo| stipulated indemnity, but to use it for arms in order 
efs, did leave the country, and that $400,000 was de-|to carry on another revolution in the Philippines 
nor | PeSited in accordance with the terms of the treaty] in case the Spanish government should fail to carry 
in the bank at Hong Kong. It may be true, and’ out the peace agreement, at least in so far as it 
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refers to general amnesty and reforms. All the 
above-named revolutionists, Senor Aguinaldo set- 
ting the example, resolved to deny themselves every 
kind of comfort during their stay in Hong Kong, | 
living in the most modest style, for the purpose 
of preventing the reduction by one single cent of 
the above-named sum of $400,000, which they set 
aside exclusively for the benefit of their country.” 
Notwithstanding the complimentary allusions to 
the self-denial and patriotism of Senor Aguinaldo 
and his compatriots, one fact is attested: the re-| 
bellion of 1896 was over, so acknowledged by Aguin- | 
aldo himself, as well as by his compatriots who had | 
voluntarily withdrawn from the Philippines on the 
receipt of a money consideration from the Spanish 
government, which consideration was paid in ac- 
cordance with the terms of a treaty made with 
Spain. The most that can be said in a construction 
of the foregoing documents and alleged acts and 
declarations of Aguinaldo is that a future revolution 
against Spain was contemplated in case Spain re- 
fused to more fully perform the treaty stipulations 
of 1897. Whether such revolt would have been 
started, or what would have been the result if 
another uprising had taken place, is merely conjec- 
tural; be the result what it might, the revolution | 





against Spain had been subverted and was ended at | 
the date of Dewey’s victory in Manila bay. 

The present revolution had its inception in the | 
American victory. The Spanish arsenal at Cavite | 
was thrown open, affording weapons to the Fili- | 
pinos, with which and the encouragement afforded | 
by the presence and success of the United States | 
troops the attack against Spain was renewed. After | 
the arrival of the United States forces the revolt | 
against Spain became far more widespread than in| 
the rebellion of two years before. It was not until 
in November, 1898, that this Province of Occidental 
Negros rose against the Spaniard, and it remains 
a matter of extreme doubt whether the Negros, Occi- 
dental and Oriental, would not at the present day 
have been under the sway of Spain, had not war 
broken out between Spain and the United States. 
The Visayan islands did not participate in the 
Spanish revolution which was terminated by the 
pact of December, 1897. These islands are the 
home of the largest of the civilized tribes, the Visay- 
ans, numbering some two million of people. The 
city of Iloilo, the metropolis of the Visayans, did 
not surrender till December 26, 1898, after the 
commencement of what may be termed the revolu- 
tion resulting from the American occupation of the 
Philippines, and which Spain did not care to con- 
test, not because of the prowess of the Filipinos, 


but because she was fighting a hopeless fight against |: 


the United States. 

General Rios, the Spanish commander at Iloilo, 
did not surrender the city until after the signing 
of the treaty of peace between Spain and the United 
States, which treaty ceded possession of the archi- 
pelago to the latter country. Before surrendering 
to the insurgent forces he several times sent to 








——. 
General Otis, then military governor, urging hip 
to send an American force to which he could de 
liver up the city. General Rios stated in his com. 
munication to Otis that the islands, having bee, 
ceded to the United States, Spain had no intereg 
in defending the city of Iloilo against the insurgey 
forces, and held possession until December twenty. 


| sixth, on which date the United States troops 


started from Manila to take possession of the city 


from the Spaniards, unfortunately arriving too late 
jas the Spanish general had withdrawn his forces 
| to Zamboagna, in the Island of Mindanao, and Iloilo 


had been occupied by insurgents, which necessitated 
its forcible occupation forty-five days later, result. 
ing in the destruction of more than half the city, 
which was set on fire by the retreating insurgents 
as the Americans entered. 

The impression that the Filipinos were in active 
rebellion against Spain, with a favorable prospect 
of achieving their speedy independence, and that 
this tide of successful revolution was in full flow 
when the United States troops appeared in Manila 
bay, is not sustained by actual conditions. The re- 


‘ bellion against Spain, beginning in 1896, terminated 


in December of 1897. This rebellion, beginning in 


| Cavite, never extended beyond certain provinces of 


the Island of Luzon, and we believe was participated 
in only by the Tagallos. 

Aguinaldo, the leader of the Tagallo insurrection, 
had withdrawn from the Philippines in accordance 
with a treaty entered into with the Spanish gover- 
nor-general, as attested by his friend and former 
| minister of foreign affairs, Senor Felipe Agoncillo. 
There being no resistance to the Spanish authority, 
| Spain possessed the same right to dispose of the 
| Philippines that she had to cede Cuba during the 
past seventy years, or that Denmark had to cede 
the Island of St. Thomas, or Mexico the territory 
of California. Yet, during the seventy years pre- 
ceding the Spanish war, the purchase of Cuba from 
Spain has been the great object of desire of some 
of our most prominent statesmen, and with the gen- 
eral assent of the people of the United States. We 
acquired California and the vast adjacent territory 
as the result partly of conquest, partly of purchase, 
paying Mexico fifteen millions of dollars after the 
termination of a successful war, as we paid Spain 
$20,000,000 for the Philippines after the late Span- 
ish-American war. 

W. F. Norris, 
Judge Court First Instance, Capiz, P. I. 
en 


GILBERTIAN LAWYERS. 





The law and the drama have often been close 
allies. Mr. Justice Talfourd wrote four tragedies, 
one of which was produced by Macready, and en 
joyed a fair measure of success. His honor Judge 
Parry, to whom belongs the distinction of being 
the only judge who has contributed to the stage 
whilst occupying a seat on the bench, is the author 
of two plays, “ England's Elizabeth,” which enjoyed 
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| 
g successful run at Manchester about eighteen | thus determines to conduct common-law cases with 
months ago, and “Katawampus,” which amused | scrupulous fairness, but this, perhaps, is to be 
many a juvenile audience in London last Christmas- | counted as another proof of Mr. Gilbert’s humor. 


tide. Mr. W. S. Gilbert, Mr. Sydney Grundy, Mr. | 


The following verse is intended to apply to the bar 


Herman Merivale and Mr. Anthony Hope all prac- | as a whole: 


ticed at the bar before they wrote for the stage, | 
and many another name might be added to suggest | 
how much the drama owes to the law, but Mr. Gil- | 
bert’s name alone is sufficient to indicate how deep | 
the indebtedness is. Of all those who had deserted | 
Themis for Thespis, none has ever turned his legal 
training to better account than has the author of 
“Iolanthe.’ Such dramatists as Mr. Sydney 
Grundy and Mr. Anthony Hope take no delight in 
weaving legal plots. That is an occupation which 
they wisely leave to playwrights with no knowledge 
of its dangers. But Mr. Gilbert, who knows the 
law well enough to know how to laugh at it, is 
never happier than when aiming his shafts of wit at 
the profession of which he was once a practicing 
member. 

Judges, barristers, solicitors—all three branches 
of the legal profession—come in for their share 
of satire, in the Savoy operas: 


The law is the true embodiment 
Of everything that’s excellent. 
It has no kind of fault or flaw, 
And I, my lords, embody the law. 


So sings the lord chancellor in “ Iolanthe,” per- 
haps the best of all Mr. Gilbert’s legal characters. 
Nobody but a legal dramatist could have created 
the interesting problem which confronts this 
“highly susceptible chancellor,’ who has fallen in 
love with a ward of court. “ The feelings of a lord 
chancellor who is in love with a ward of court are 
not to be envied. What is his position? Can he 
give his own consent to his own marriage with his 
own ward? Can he marry his own ward without 
his own consent? And, if he marries his own ward 
without his own consent, can he commit himself 
for contempt of his own court? And, if he commit 
himself for contempt of his own court, can he 
appear by counsel before himself for arrest of his 
own judgment? Ah, my lords, it is, indeed, painful 
to have to sit upon a woolsack which is stuffed with 
such thorns as these.” Not less amusing is the 
account given by this “constitutional guardian” of 
“pretty young girls in chancery” of the “new and 
original plan” on which he determined to work 
“when he went to the bar as a very young man: 


I'll never throw dust in a juryman’s eyes, 
(Said I to myself, said I) 

Or hoodwink a judge who is not over wise, 
(Said I to myself, said I) 

Or assume that the witnesses summoned in force, 

In exchequer, queer’s bench, common pleas or 

divorce, 

Have perjured themselves as a matter of course, 

(Said I to myself, said I). 


E’er I go into court I will read my brief through, 
(Said I to myself, said I) 


And I'll never take work I’m unable to do, 


(Said I to myself, said I) 
My learned profession I'll never disgrace 
By taking a fee with a grin on my face, 
When I haven't been there to attend to the case, 
(Said I to myself, said I). 


Gilbertian judges are fond of indulging in remin- 
iscences of their forensic days. Mr. Gilbert seldom 
aims his shafts of wit at the bench, though Ko Ko, 
in “ The Mikado,” includes in his long list of social 
offenders who never will be missed “that nisi prius 
nuisance, who just now is rather rife, the judicial 
humorist.” He is accustomed to make his occupants 
of the bench the vehicles of his satire on the methods 
of the bar. Even the judge in “ Trial by Jury ”— 
“and a good judge, too”—is chiefly occupied in 
explaining how he came to be a judge. He fell in 
love with “a rich attorney’s elderly ugly daughter,” 
who might “very well pass for forty-three, in the 
dusk, with a light behind her,” and that rich attor- 
ney promised he should “reach the reward of his 
pluck at the Bailey and Middlesex Sessions.” 


The rich attorney was good as his word, 
The briefs came trooping gaily, 

And every day my voice was heard 
At the sessions of ancient Bailey. 

All thieves who could my fees afford, 
Relied on my orations, 

And many a burglar I’ve restored 
To his friends and his relations. 


Members of the bar figure but little in Mr. Gil- 
bert’s plays. Almost the only barrister his wit and 
fancy have created is Sir Bailey Barre, Q. C., M. P., 
in “ Utopia,” of whom Princess Zara sings: 


A complicated gentleman, allow me to present, 

Of all the arts and faculties the terse embodiment, 

He's a great arithmetician who can demonstrate with 
ease 

That two and two are three, or five, or anything you 
please ; 

An eminent logician who can make it clear to you 

That black is white—when looked at from the 
proper point of view; 

A marvelous philologist who'll undertake to show 

That “yes” is but another and a neater form of 


“ ” 


no. 


This description of his marvelous -powers is evi- 
dently not displeasing to the honorable and learned 
gentleman, for he is candid enough to add: 





It is, be it noted, an “ equity draughtsman” who 


All preconceived ideas on any subject I can scout, 
And demonstrate beyond all possibility of doubt 
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That whether you’re an honest man or whether 
you're a thief 
Depends on whose solicitor has given me a brief. 


Solicitors take a legitimate pride in the fact that 
Sir Henry Fowler was the first practicing member 
of their branch of the profession to become a cabinet 
minister. Long before, however, Sir Henry Fowler 
became secretary of state for India, the author of 
“H. M. S. Pinafore,” perceived how excellent a 
stepping-stone to the post of first lord of the ad- 
miralty was a stool in a solicitor’s office. Sir 
Joseph Porter, who, while an office boy, “ polished up 
the handle on the big front door,” contrived to make 
his mark even as a junior clerk in an attorney’s 
office. 


In serving writs I made such a name, 

That an articled clerk I soon became; 

I wore clean collars and a brand new suit, 

For the pass examination at the institute. 

And that pass examination did so well for me 
That now I am the ruler of the queen’s navee! 


Two other members of the solicitor branch of the 
profession have been admitted at the Savoy. There 
is the notary in “The Sorcerer” who, “dry and 
snuffy, deaf and slow,” is “everything that girls 
detest,” and there is the more attractive notary in 
“the Grand Duke” who sings of the prince who, 
“passed an act, short and compact, which may be} 
briefly stated.” 


Unlike the complicated laws 
A parliamentary draughtsman draws, 
It may be briefly stated. 


One of the pieces of satire in Mr. Gilbert’s play is 
to be found in “ The Mountebanks,” where, in sin- 
gularly ingenious rhymes, he explains why Ophelia 
ought to have instituted a breach of promise action 
against the melancholy Dane. 


Ophelia to her sex was a disgrace, 

Whom nobody could feel compassion . for. 
Ophelia should have gone to Ely Place, 

To consult an eminent solicitor. 


— The London Law Journal. 
<theeendicenntangine 
NOT ACCORDING TO THE EVIDENCE. 


The rural court-room at Brooks’ Station was open 
for businéss and ’Squire Perkins had taken his ac- 
customed seat on the bench. The court-room was 
filled with country gossips, village loungers, and 
hard-cider drinkers, and one and all eagerly awaited 
the calling of the court calendar. The ’squire ad- 
justed his glasses, gave his legs an extra twist, and 
anxiously awaited the coming of Ebenezer Stearns to 
court. The latest law books had arrived in town in 
due season, thanks to Quinley’s express. A sum- 
mons had been issued on complaint of Isaac Cohen 
against Ebenezer Stearns, wherein Cohen had 
charged Stearns with the larceny of fifty chickens. 





The interest of the whole town was at fever heat for 





——— 


Ebenezer had led the choir in the village church for 
a score of years. The “I told you so’s” were there 
in full attendance at court, as were also the fellers 
who said “I never much keered to trust a church 
member, enyhow.” On the front bench in the town 
hall court-room were seated the village parson, the 
local president of the total abstinence guild, the head 
of the sewing circle, and a few other chosen workers 
in God’s vineyard. The result of the case would 
settle the status of Ebenezer Stearns in the village 
church, and a conviction meant that the church choir 
would be minus a leader next Sunday. 

’Squire Perkins, with an air of considerable im. 
portance, announced that court was open and ready 
for business. The case of Ebenezer Stearns was 
called and Ebenezer pleaded “not guilty.” The wit- 
nesses were sworn and the case was ready to proceed, 

Isaac Cohen, complainant, deposed that on a wet 
morning last April, while pursuing his vocation as a 
poultry dealer, he stopped his wagon in front of 
Stearns’ house, and in response to an invitation to 
take a cup of tea, entered and took a seat in the 
kitchen. He swore that his poultry crates were se- 
curely fastened; that while he was in Stearns’ house 
some one unloosened the crates and his fifty chickens 
became mixed up with those of Stearns. He couldn't 
swear who did it, but he spent two hours vainly en- 
deavoring to identify his poultry, and at the conclu- 
sion Stearns offered him ten dollars for his prop- 
erty. (End of case for the prosecution.) 

Ebenezer Stearns deposed that Cohen had stated 
the truth, admitted offering ten dollars for the 
chickens, but denied all knowledge of the loosening 
of the crates. 


*Squire Perkins, in summing up, said that this was ° 


no ordinary case, happening as it did at a leading 
church member’s house. But -I am obliged to find 
“Eben Stearns guilty.” Last winter I bought two 
cords of wood from Eben Stearns, and I happened 
to be at home when it was delivered. I found a 
barrel of cider in the middle of the wagon which had 
been placed there with a fraudulent intent to deprive 
me of a half a dollar’s worth of wood. Well, the 
cider was worth five dollars and the barrel fifty 
cents, and I rolled it down my cellar. I said noth- 
ing about it at the time, as I did not want to disrupt 
the church. But this here second offense shows that 
Ebenezer does not always walk in the narrow way. 
I’m sorry Eben has fallen from grace, and knowing 
that my decision may affect the attendance at church, 
still my conscience and my duty to my Heavenly 
Father compels me to fine this ere moral delinquent 
the sum of twenty-five dollars. The evidence in the 
case standing by itself was insufficient, but my 
knowledge of a prior questionable act of Ebenezer’s 
enabled me to correctly decide this case. 

The next issue of the Brooks’ Station Mercury 
contained the following advertisement : 


WANTED —A leader for the village church choir. 
Apply Silas Houghton, Brooks’ Station. 


JosernH M. SULLIVAN. 
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SUIT FOR $1,000,000 COPYRIGHT DAMAGES.| States and American Digests, and various other of 
—_ the West publications. 

The West Publishing Company, of St. Paul, Minn., It is said by the plaintiffs that the defendants by 
has filed a bill of complaint in the Circuit Court of | the use of their books have saved from two-thirds to 
the United States for the Eastern District of New! five-sixths of the labor they would have had to ex- 
York (Brooklyn) for infringement of copyrights! pend in preparing original matter for the publication 
against the Edward Thompson Company, of North- | of its books. 
port, Long Island, publishers of the American and The officers of the Thompson Company are: James 
English Encyclopedia of Law and the Encyclopedia | Cockcroft, president ; William McKinney, vice-presi- 
of Pleading and Practice. dent; David S. Garland, secretary, and J. W. Hilt- 

This suit is without doubt the largest copyright | man, treasurer. A. T. Gurlitz, of Manhattan, and 
litigation that has ever been brought in the history George B. Young, of St. Paul, counsel for the North- 
of this country or of England, involving as it does| ern Securities Company, appear for the plaintiff in 
more than 9,000 copyrights owned by the West Pub- | the case. 
lishing Company. | The Edward Thompson Company’s publications 

It is said in the bill in equity that the American | have had a wide circulation over the United States, 
and English Encyclopedia of Law and the Encyclo-| and the litigation involved in the above described 
pedia of Pleading and Practice have been largely | case will be watched with interest by the legal pro- 
made from the copyrighted matter of the West Pub- fession of the entire country. 
lishing Company. It is also said that more than| The plant of the company at Northport, L. L, is 
9,000 copyrights of the West Publishing Company | one of the largest industrial plants on Long Island, 
cost that company more than $3,000,000. | outside of Brooklyn, and employs between 300 and 

In the affidavits filed in connection with the bill, | 400 hands in the editing and printing and binding 
made by numerous former employes of the Edward | departments. The weekly pay-roll amounts to sev- 
fhompson Company, it is set forth that the company | eral thousands of dollars and is the main support of 
for fifteen years has made a practice of cutting up the village. It has been established at Northport for 
and pasting on sheets or copying from the digests about twenty-five years and was worked up from a 
owned by the West Publishing Company, and that small beginning. The building and plant are esti- 
the digest matter of the West Publishing Company mated to be worth not less than $1,000,000.— Brook- 
was largely relied upon by the Edward Thompson lyn Eagle. 

Company for material out of which it constructed its ——+ 
Encyclopedias of Law, Pleading and Practice. THE LAWYER’S INVOCATION TO SPRING. 

The managers of the West Publishing Company 
say in their complaint that the loss and damage to 
them by reason of the violation of their copyrights 
is not less than $1,000,000. 

The motion for a preliminary injunction to restrain 
the Edward Thompson Company from the further 





Whereas, on certain boughs and sprays 
Now divers birds are heard to sing, 

And sundry flowers their heads upraise, 
Hail to the coming on of Spring! 


sale of its publications until the final determination The songs of those said birds arouse 

of the case, and perpetually thereafter, will be heard The memory of our youthful hours, 
for argument on May first. Argument will also be As green as those said sprays and boughs, 
heard thereafter in a petition for a decree for an As fresh and sweet as those said flowers. 


accounting of all of the Thompson Company Ency- 
clopedias of Law sold by the company and of all 
profits realized by the defendants from such sales, 
and compelling them to pay over the amount thereof, 
beside the damage suffered from such publications 


The birds aforesaid — happy pairs!— 
Love ‘mid the aforesaid boughs inshrines 

In freehold nests; themselves, their heirs, 
Administrators, and assigns. 


and the costs of the suit. O busiest term of Cupid’s court, 
The profits of the sale of such books by the Ed- | Where tender plaintiffs actions bring, 
ward Thompson Company have averaged for several Season of frolic and of sport, 
years, it is said, over $200,000 per year. Hail, as aforesaid, coming Spring! 
The plaintiffs exhibit more than 1,000 deadly paral- __ Henry Howard Brownell in the Equitable Record. 


lels of extracts from their own books and from the 

Edward Thompson Company’s works, side by side, , panies cides lad 

and cite in detail over 9,000 specific articles which AN IMPERIAL UNIVERSITY OF LAW. 
they claim are infringements on their copyright. — 

These references involve every one of the seventy-| By the recent sale of two of the Ancient Inns of 
four volumes of the two editions of the Encyclopedia | Court in London, namely, New Inn and Clifford Inn, 
of Law and the edition of Pleadings and Practice.| a fund of nearly £100,000 has been made available 
The extracts, it is said, were taken from the plaint-| for the purposes of legal education. The fund is at 
iff's National Reporter system, containing in full half | the disposal of the attorney-general, subject to the 
of the case law of the United States and the United' Court of Chancery, and in an address to the court 
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a few days ago Sir Robert Finlay indicated gener- 
ally his intention of applying it to the foundation 
in London of a school of law in which provision 
shall be made for the systematic and scientific teach- | 
ing of all branches, including such as are admin- 
istered within the British empire. 

Such schemes have been proposed on previous 
occasions. Lord Selborne many years ago endeav- 
ored to carry such a scheme into effect, but without 
success. In his memoirs he attributes his failure to 
three causes: The opposition of the University of 
London; the jealousy of the Inns of Court, which 
have always been fearful of relinquishing any of 
their ancient privileges, and, thirdly, the feeling that 
if, as was intended, barristers and solicitors were 
to be educated in the same law school, the sacred 
barristers separating the two branches of the pro- 
fession would be broken down—to the detriment 
of the public welfare. Probably the fact that Lord | 
Selborne had to trust to the generosity of the Inns 
of Court and the government for the funds neces- 
sary to establish his proposed university was the 
real reason for its non-success; for, as the London 
Times observes, “there is no use creating a law 
school merely with good wishes and pious inten- 
tions — money is needed, and generous millionaires 
prefer other objects for their favors to the educa- 
tion of lawyers.” The windfall of £100,000 renders 
the plan possible, and within a short time the 
elaborate proposition of the attorney-general will be 
submitted. 


In the meantime a discussion has arisen which re- 
veals the wonderful conservatism of the English 
people, especially of the legal profession. The Law 
Journal hears that the Inns of Court—the Inner 
and Middle Temple, Lincoln’s Inn and Gray’s Inn — 
each of which now does something in the way of 
providing law lectures for its students, will be 
indisposed to assist the new movement, and there 
can be no doubt that a certain amount of hostility 
is to be expected from the universities. In addition, 
there is a considerable body of opinion which holds 
that the best way to educate a lawyer is in a so- 
licitor’s office, or a barrister’s chambers, and is 
opposed altogether to instruction by way of lec- 
tures. There can be no doubt that the attorney- 
general’s scheme is an alluring one. The idea of a 
grand imperial law school, where would be given 
instruction in the laws of the mother country and 
of all the colonies and dependencies of the empire, 
especially in such subjects as are of general appli- 
cation, is an attractive and ennobling conception, 
fraught with the most momentous consequences for 
the future of the nations, from a legal and admin- 
istrative, as well as from a political point of view. 

Too much is usually claimed for law schools by 
their advocates. It is a great mistake to suppose 
that a course of lectures in any legal faculty can 
alone produce well-trained lawyers. The law school 
may: lay the foundation of the training, but the real 
work must be done in the practical work of the 





lawyer’s office. A union or combination of the two 





- ———. 
presents the ideal, and the law course —no matte 
how full and complete—requires an addition 
period of practical work in the chambers of the 
barrister or the office of the attorney or solicitor 
But, in any event, the law school, if properly ¢op. 
ducted, and if its relative importance in the general 
scheme is not over-valued, is a distinct advantage, 
In this province, perhaps too much reliance js 
placed upon the training of the law school, and there 
are many members of the profession who are of the 
opinion that students should be required to study 
for a more or less lengthy period in an office after 
taking their law degree. As a matter of theory, 
such attendance is now required by the bar regul- 
tions, but it is admittedly perfunctory and broken, 
owing to the time required for lectures at the law 
school. In the United States it is usual for grady- 


| ates of law schools after admission to the bar to 


act as managing clerks to some firm before beginning 
practice on their own account, and in the larger 
Canadian centres the same custom prevails. It is 
thought by many that the standard set by the law 
schools is not sufficiently exacting, and that students 
are allowed to pass examinations upon too lowa 
percentage of marks. The man who can get through 
a college course on thirty per cent of the marks is 
useless in a law office, where accuracy and careful- 
ness are indispensable and where reliability is the 
chief qualification. The law schools should aim to 
insist on thoroughness and accuracy on the part of 
their students. 

It may, however, be taken to be the general opin- 
ion of the legal profession on this side of the 
Atlantic that the law school is an excellent prepara- 
tion for the practical education of the office, and 
that graduates of law colleges are better equipped 
generally than lawyers who have not had the ad- 
vantage of such a course. 

A point that is often lost sight of is that legal 
education may have two very distinct aims. The 
teaching which produces the successful advocate or 
adviser in chambers must include a much larger 
share of the practical work than that which is de 
signed to result in the merely theoretical, philosophi- 
cal jurist. On the whole, however, it cannot be 
denied that Sir Robert Finlay’s scheme can hardly 
fail to be of immense value, not only as a means of 
providing for the legal education of future genera- 
tions of British, colonial and Indian lawyers, but as 
another link in the chain of community of interest 
and tradition, upon which the future integrity of the 
empire will have to depend.— Montreal Gazette. 


—~——— 


Money received by a banker from one about to 
lease property, to be kept as security for the pet 
formance of his undertaking to the property ownet, 
is held, in Woodhouse v. Crandall ({Ill.], 58 L. R 
A. 385), to be held by the bank as trustee, and 
the bank is held to acquire no title to it as part 
of its general fund, although it mingles the money 
with its funds. 
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JOHN SABINE SMITH —A TRIBUTE. 


By Joun FREEMAN BAKER. 


Ed.) 


We meet to-night around this festive board, 
With gladsome hearts to speak a kindly word, 


law And homage pay to him who did sustain 
He His part most nobly in the late campaign. 
ar 


; Did I possess the afflatus half sublime, 
ming td pour upon our Guest a flood of rhyme — 
Teeth But lacking this, must limpidly rehearse 


re His many virtues in prosaic verse. 

lets In Fame’s proud temple, since the Age of Myth, 
Has been inscribed the classic name of Smith: 

" 48 Nor is it strange, in this enlightened West, 

ne One should be found surpassing all the rest; 

a Nor is it strange, for on our history’s page, 

the His deeds an Indian maiden did presage. 

th When Pocahontus stay’d Powhatan’s axe, 

rt of Her prescience told her clear as A, B, C, 

le His progeny most noble men would be. 

‘é And true, indeed, she did prognosticate — 
For all good Smiths e’en from that early date, 

po Have stood for Law, for Freedom, and for man, 
The emblems of a true Republican. 

- And thus ’tis clear, all logic will agree, 

: This Indian maid vouchsafed our liberty. 

egal And so in laboring for the public weal, 

The Our guest shines out resplendent in his zeal. 

| As young ZEneas bore his aged sire, 

He Upon his shoulders through the raging fire, 

es So labored he, our guest, with might and main — 

| hie A glorious Party victory to gain. 

“4 Though beaten quite, our Harrison’s good name, 

rly Will shine illustrious on the Scroll of Fame. 


For second place, will, in some future year, 


a To that high office read his title clear. 
at Though beaten quite, our Party firm will stand 
the For Truth, and Progress, in this happy land; 
For well we know, whatever ills betide, 
That Right and Justice linger on our side. 
Although defeated, we will still maintain 
a Our Party’s creed, and fight it o’er again; 
‘ And four years hence we'll rally with good will — 
= For e’en though vanquished we can argue still; 
i And the Protean party that shall then obtrude — 
a Will be retired to “innocuous desuetude.” 


part } Our Party! born to elevate the mind, 
mey f And ope the gates of Freedom to mankind, 
Shall never die, but live in History’s van, 





| As long as virtue fills the heart of man. 
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Look where you may, in city, town, or State, 


| From the St. Lawrence to the Golden Gate, 


And you shall see the Arts and Commerce thrive, 


[The following graceful yom, wines by John | and ponderous looms the rapid shuttle drive. 
Freeman Baker, Esq., of the New York Bar, and | what more for Commerce may there be in store — 
tead by him at the banquet given = honor of John | For now her sails do whiten every shore: 

Sabine Smith, Esq., by the Republican Club of the | All these are signs and symbols of our laws, 
tity of New York, December 13, 1892, has been| And illustrate the grandeur of our cause. 

sent to us by a friend. It contains such a goodly | Although the Age of Chivalry be gone, 

fand of sense, merit and wit, we are pleased to| The Age of Freedom still is marching on, — 
print it, and feel assured our readers will enjoy it—)| And every State and Nation ’round the world, 


| Our glorious banner proudly has unfurl’d; 
And so from age to age, from sea to sea, 
Its folds will wave for human liberty. 
The Patriot! is not he whose every trend 
Is toward a makeshift for some sordid end; 
Nor he, who seeing the Ship of State adrift, 
No effort makes to give her crew a lift — 
But he who, seeing the breakers, strives to steer 
The ship far out into the open clear, 
And through the angry storm and tempest blast 
To guide her safely into port at last: 
So strove our guest, and so did he essay, 
From the nomination to election day. 





But while we toast our honored guest, our ken 
Must not o’erlook his brave Committee-men: 
For with great zeal our ardent Brookfield wrought, 


And saved John Smith from several cranial whacks, And Blanchard.2 too, with noble impulse fraught; 


Here, Bartlett, Brainerd, Addoms, Olcott, stood, 
_ Ready to battle for their country’s good; 
| Here, Wentworth, Clarke? and Hawes, and our 
Lehmaier, 
| Together vied to do their utmost share. 

’Twere vain to note, by individual praise — 

| The whole Committee won the crown of bays. 


| 

| Let’s drink a bumper to our guest — 
John Sabine Smith, so true, 

| And to our brave Committee-men — 
| Of eighteen ninety-two. 

| f 

| Rotes of Cases. 

| 


Attorney — Disbarment — Reinstatement.— In a 


sof And our loved townsman,! whom we all did cheer | proceeding entitled “In re Simpson,” decided by the 


Supreme Court of North Dakota in March, 1903 
(93 N. W. 918), it was held that a court which has 
the power to suspend or disbar an attorney also has 
the power to reinstate, upon proper and satisfactory 
proof that, as a result of his discipline, he has become 
a fit and proper person to be intrusted with the 
privileges of the office of an attorney. 

It was also decided that upon an application for 
reinstatement, the mere formal proof of good moral 
character required upon an original application for 


1Hon.' Whitelaw Reid, a most worthy candidate. 

2James A. Blanchard, elected a Justice of the Supreme Court, 
New York, 1901. 

Edward T. Bartlett, elected a Judge of the Court of Appeals, 
1893. 
4John Proctor Clarke, elected a Justice of the Supreme Court. 
New York, 1901. 
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admission ‘s not enough; but the proof must be of 
a satisfactory nature, and of sufficient weight to over- | 
come the former adverse judgment as to the appli- 
cant’s character. The court said in part; 


That a court which has the power to suspend or 
disbar an attorney has also the power to reinstate him | 
cannot be doubted. That power was exercised by | 
this court in the reinstatement of Taylor Crum, and 
it has been frequently recognized and exercised by | 
the courts of other states (In re Newton, Mont., 70) 
Pac. 982; In re Treadwell, 114 Cal. 24, 45 Pac. 993; 
In re King, 54 Ohio St. 415, 43 N. E. 686; In re! 
Boone, C. C., go Fed. 793; In re Harris, N. J. Sup., | 
49 Atl. 728). In other words, courts recognize the | 
possibility of reformation of character. The decisive | 
question on such an application is whether the appli- | 
cant is of good moral character, in the sense that | 
phrase is used when applied to attorneys at law, and | 
is a fit and proper person to be intrusted with the 
privileges of the office of an attorney. To establish 
this fact on an application for reinstatement, the 
mere formal proof of good character required upon 
an original application is not enough. Neither is a 
petition by attorneys, stating that, in their opinion, 
the applicant has been sufficiently punished (In re 
Enright, 69 Vt. 317, 37 Atl. 1046; In re Remberton, 
Mont., 63 Pac. 1043). The proof must be sufficient 
to overcome the court’s former adverse judgment 
of the applicant’s character. 

In the present case the propriety and justice of the 
judgment of disbarment is not questioned; neither 
was it on the former motion. On the contrary, it is | 
admitted by the applicant. The motion is based en- | 
tirely upon the ground that the applicant has re-| 
formed as a result of the discipline to which he has | 
been subjected. On this point the affidavits of four | 
reputable attorneys of this court, filed in support of ; 
the motion, state, from the personal knowledge of the 
affiants, that the applicant is of good moral character. 
Hon. W. H. Winchester, judge of the Sixth Judicial 
District, certifies that the applicant has at all times 
obeyed the order of the court, and since the order 
of disbarment has refrained from practice. This fact 
is also further sustained by the affidavits of C. E. 
Gregory, State’s attorney of Stark county. The 
record filed by the committee of the Bar Association 
contains the testimony of over sixty witnesses who 
live in the community where the applicant resides, in- 
cluding city and county officials, bankers and mer- 
chants, and others, whose opportunity for judging 
the applicant’s conduct and character cannot be 
doubted; and with unanimity and without hesitation 
they testify that since his disbarment, in July, 1900, 
the conduct of the applicant has been that of an ex- 
emplary citizen; that his reputation is good; that he 
is trustworthy and in all respects worthy of con- 
fidence. The members of,the Bar Association com- | 
mittee, in addition to reporting upon the questions 
of fact submitted to them, have added to the report 
their indorsement, and, in conjunction with the emi- 
nent members of the bar who presented this motion, 
assure us that the applicant, as a result of the disci- 














— 
pline already inflicted, has so altered in character 
that he will, if reinstated, conduct himself with 


fidelity to clients, courtesy to opposing counsel and 


| witnesses, and with proper respect for courts ang 


the due administration of justice. 

Upon this showing we are constrained to grag 
the motion. In doing so we are influenced somewhat 
by the knowledge that the misconduct for which the 
applicant was disbarred resulted in a measure from 
inexperience and youthful indiscretion, as well asq 
radical misconception of his duty as an attorney, and 
further, that it was induced largely by local senti. 
ment, which openly encouraged his violation of off. 
cial duty. In our opinion, neither the ends of jus. 
tice nor the maintenance of a proper standard of 
legal ethics, require his further punishment. 


Railroads — Passengers — Minors—In  Menden- 
hall v. Atchison, T. & S. F. R’y (decided by the Sy 
preme Court of Kansas in March, 1903, 71 Pac. 846), 
it was held that one who pays a brakeman on a pas- 
senger train a sum of money to be carried to a cer- 
tain point, and is told to ride upon the platform of 
the baggage car, and get off the train at all stops, and 
keep out of sight, and who follows such instructions, 
is not a passenger. 

It was further held that allegations that a minor 
fifteen years of age did not know that he was doing 
wrong in making such an arrangement as that re 
ferred to in the preceding paragraph, and did not 
know that he was exposing himself to any great dan- 
ger in following such directions, are not sufficient to 
take the case out of the rule stated, or to relieve the 
minor from responsibility for his own negligence. 
The court said in part: 

The demurrer was properly sustained. The 
plaintiff was not a passenger. It has often been held 
that one does not become a passenger by the payment 
of money to the brakeman of a freight train, the 
collection of fare not being within the real or appar- 
ent scope of his authority (McNamara v. Great 
Northern R’y, Minn., 63 N. W. 726; Janny v. Great 
Northern R’y, Minn., 65 N. W. 450; Texas & P. Ry 
v. Black, Tex. Sup., 27 S. W. 118; Railway Co. ¥. 
Johnson, Okl., 41 Pac. 641; Brevig v. Railway Co, 
Minn., 66 N. W. 401). Whether the rule is the same 
in the case of the brakeman of a passenger train of 
not, the plaintiff in this case was not a passengef, 
because, in the absence of specific allegations to the 
contrary. it must be presumed that the fact that he 
was told to ride on the car platform, and keep out 
of sight, informed him, even if he would not other- 
wise have known it, that he was not received or con- 
sidered as a passenger by the company or its author 
ized agents. His minority does not affect the mat- 
ter. except so far as it is a mark of capacity (Bess 
v. Railway Co., 62 Kan. 299, 62 Pac. 996). A boy 
of fifteen, having ordinary intelligence for his ag® 
would presumably understand, under the circum 
stances stated, that the directions given him were 
unusual, and were intended to prevent his discovery 
by the person in charge of the train. It is true that 
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the petition alleges that the plaintiff did not know | engaged in interstate commerce is, according to the 
that he was doing wrong in making the arrangements | opinion, the all-important factor in determining 
referred to with the brakeman, and that he did not} whether the corporation is doing. business contrary to 
know that he was exposing himself to any great dan-| the provisions of the Sherman act, while the rule, if 
ger in following the instructions given him. But it| properly applied, would be to ascertain as to whether 
is not alleged that he had not ordinary intelligence | the use of the property and the purposes of the per- 





orag for his age, or that he lacked capacity to understand | sons consolidating the two corporations were unlaw- 

what the nature of the transaction, or that he believed that | ful and in restraint of trade. 

h the the brakeman took the money in behalf of the com- It may be thought that this is rather overstating 

zi pany, or that he did not know that the reason he was| the principle decided by the court, but by turning to 
a 


told to ride on the platform and keep out of sight | the opinion it will be found that the court says: “ In- 
and, was in order that the conductor should not see him.| deed, we regard suppression of competition, and to 
As he was not a passenger, but a trespasser, the| that extent a restraint of commerce, as the natural 
company owed him no duty with regard to the con- and inevitable result of such ownership,” and, “ The 


is sruction of its semaphore or otherwise, except to| scheme which was thus devised and consummated 
a of avoid wilful and wanton negligence. The plaintiff | lead inevitably to the following results: 
was injured, not because he was riding on the plat-| “First. It placed the control of two roads in the 
form, but because he got off the train while it was| hands of a single person, to-wit, the Securities Com- 
4 in motion, and on the other side of the car from the} pany, by virtue of its ownership of a large majority 
a depot. It is not alleged that the brakeman told him| of the stock of both companies. 
846), to get off before the train stopped. The exact lan-| “Second. It destroyed every motive for competi- 
Baas guage of the petition in this regard is that the brake-| tion between two roads engaged in interstate traffic, 
be man told the plaintiff “that as the train pulled up at| which were natural competitors for business, by 
nd the different stopping places between Great Bend and} pooling the earnings of the two roads for the com- 
= Hutchinson he should get off, and keep out of sight.” | mon benefit of the stockholders of both companies. 
The allegations are insufficient to show defendant to| “And according to the familiar rule that every one 
i have been guilty of any wilful or wanton neglect, or is presumed to intend what is the necessary sequence 
cing to relieve plaintiff from the responsibility for his| of his own acts, when done wilfully and deliberately, 
tre om obvious recklessness. we must conclude that those who conceived and exe- 
a ci See cuted the plan aforesaid intended, among other 
d things, to accomplish these objects.” 
a Correspondence. It is not conclusive proof that, where two or more 
. persons owning the control of a corporation seek to 
> the THe NorTHERN SECURITIES DECISION. : " 
ik acquire the property of another corporation doing a 


To the Editor of THE ALBANY Law JouRNAL: similar business, the purpose of the individuals seek- 
The The recent decision in the case of the government | ing to control the two corporations, is to restrict 
held against the Northern Securities Company by the| Competition in the business, for it may be that their 
aes United States Circuit Court of Appeals has a more scheme of operation is to practice economies in the 
the vital and extensive application to business relations | management of the two corporations and thus se- 
ot than any judicial determination of the last decade. | cure a fair return to themselves for their time and 
reat The importance of the decision lies not in the fact | labor. 

‘reat § Hat the Northern Securities company may have to| Heretofore the decisions of the courts have been 
Ry be dissolved and a dete: mination that the formation| that proof of ownership by the same individual or 
>. vf Of the company was in restraint of trade and con-| corporation of two corporations doing a similar 
Co, trary to the provisions of the Sherman act, but be-| business was some evidence that the business was in 
ame | cause the court in reaching its decision has an-| restraint of trade, but this proof has always been 
nor | BOUnced certain principles of law which are new and | supplemented by competent facts showing that the 
ger, foreign to our jurisprudence. purposes of the owners were to carry on a business 
he To summarize the situation, the court has deter-| in restraint of trade, and the usual proof in such 
| he | Mined that the formation of the Northern Securities | cases has been to show that freight rates were main- 
on Company was in restraint of trade, not because of| tained by written contracts, that prices were in- 
het the use to which it was proposed to put the property | creased or lowered from time to time by virtue of 
on. | Of the company, or the purposes of the incorporators, | some memoranda, or that production was regulated 
nor: | Dut because the mere ownership of two competing| by agreement and not by the law of supply and 
o> lines by the Securities Company was of and in itself | demand. 

Bess | Testraint of trade. In brief, the ownership of competing corporations 
boy A careful reading of the opinion in this case im-| was only some proof that the interstate business 
age, | Presses one with the dangers surrounding the appli-| which was carried on was in restraint of trade, and 
am- § Stion of such a rule in determining the question as| the question was finally determined by additional 
rele to whether the business of a corporation is actually | proof as to the use to which the property of the cor- 
a F Testraint of trade or not, because the mere acqui-| poration was put, or by the purposes of those who 
Sition and possession by one corporation of another had control of the affairs of the company. 
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Unless this rule were strictly followed, in decisions 
determining the question as to whether the business 
of a corporation was in restraint of trade, no indi- 
vidual or corporation would be safe to acquire prop- 
erty, because the very ownership of that property, 
however innocent was the purpose of the individual 
purchasing, would be controlling proof that an indi- 
vidual or corporation was carrying on business con- 
trary to the Sherman act. 

It is hardly necessary to point out the extremes to 
which the proposition might be carried, but it is that 
people should realize the dangers of such a radical 
doctrine, which might be applied to any business, 
however honest and legitimate were its aims. 

{t is not my intention to contend that the purpose 
of the incorporators of the Northern Securities Com- 
pany was not to carry on a business in restraint of 
trade, or that the present decision might not be 
reached by the application of correct rules and suf- 
ficient proof, and there may have been sufficient 
proof, but the decision of the court determining that 
trade had been restricted should be based upon proof 
of the use to which the incorporators put the prop- 
erty and their purposes and not rest solely upon the 
bare facts of pessession or ownership. 

AMASA J. PARKER, JR. 

Albany, April, 1903. 


———-¢@ 


Bew Books and Aew Ziditions. 
Cyclopedia of Law and Procedure. Edited by Wil- 

liam Mack and Howard P. Nash. Vol. 6. New 

York: The American Law Book Company. 

We are glad to see this volume. Its general ap- 
pearance, despite the dismal forebodings of a com- 
petitor, furnishes proof, if any were needed, that the 
publishers have in good faith pursued a far-sighted 
policy and that the sure tendency of envy is to dim 
the prophetic vision. 

The volume before us is of the same style and 
quality as its predecessors, and is especially valu- 
able on account of the importance of the subjects 
treated and the ability of the contributors. It is, 
on the whole, the best volume of the series thus far 
and justifies the plan inaugurated by the publishers 
of having every important head of the law handled 
by an expert. 

The most notable articles in this volume are “ Car- 
riers,” “ Charities,” “ Cancellation of Instruments” 
and “ Chattel Mortgages.” 

The author of “Carriers,” which occupies 325 
pages, is Hon. Emlin McClain, of the Supreme 
Court of Iowa, than whom there is no higher living 
authority on several titles of the law. The Hon. 
Leonard A. Jones, of Boston, the author of standard 
text-books on the law of “Mortgages” and of 
“Real Property,” has edited the article on “ Chattel 
Mortgages.” This title occupies the last 140 pages 
of the volume and will be concluded in Vol. VII. 
The name of Judge Jones is a guarantee that the 
article will long remain the standard treatment of 











of engrossing interest in many sections of the coun- 
|try, and are dealt with in ail the varieties and 


| Case” is treated by Mr. A. C. Boyd, of the pub 





es, 
—— 


the subject. “Cancellation of Instruments” js by 
the son of the late John Norton Pomeroy, the author 
of “Equity Jurisprudence” and other well-know, 
works and bears the name of his distinguished 
father, and is himself a writer of distinction. It jg 
enough to say concerning this title that it is in the 
field which Mr. Pomeroy has made his own. The 
important and intricate subject “Charities” jg 
treated by Mr. John M. Gould, widely known as the 
author of the “ Law of Waters,” and as joint author 
of “Notes on the Revised Statutes of the United 
States.” 

“Builders and Architects” covers 114 pages and 
is thoroughly up to date, treating, as it does, of the 
nature and interpretation of building contracts and 
of the rights, duties and liabilities of architects and 
builders, having in view especially statutory pro- 
visions and regulations. This title is invaluable to 
a large class of attorneys. The law of “ Building 
and Loan Societies” is dealt with in fifty pages, 
The article is notable, not only because it is at the 
same time concise and comprehensive, but also be- 
cause it was the last work of the late Justice 
Bardeen, of Wisconsin. Questions concerning the 
organization and status of these societies, home and 
foreign; the rights, liabilities and withdrawals of the 
members. the powers and liabilities of their officers, 
the assignment, transfer and maturity of the stock 
and the winding up of the societies are matters 


with the citations of all the reported cases. 

The article “ Burglary” covers ninety pages and 
is the most complete treatment of that important 
criminal title that we have seen anywhere. 

The interesting and important “Action on the 


lishers’ editorial staff, with whose work we are 
familiar. Mr. Boyd is also the author of the title 
“Cemeteries” and treats exhaustively of such ques- 
tions as the location of and title to cemetery lands; 
the titles and rights of owners and licensees of lots, 
the right of burial and civil and criminal liability for 
trespassing and other offenses. The numerous re 
cent causes defining the nature of the property ina 
dead body, and the extent to which the courts may 
go in protecting the rights of surviving relatives 
are all collected here. 

The treatment of “ Certiorari” and the statutory 
remedy of the writ of review covers I14 pages 
and is by Mr. James B. Clark, whose name is 4 
guarantee of the completeness and adequacy of the 
work. 

“Champerty and Maintenance” is the joint com 
tribution of Mr. Frank W. Jones and J. Breckim 
ridge Robertson. Mr. Robertson has for some 
years made a specialty of this line of work and 
needs no introduction. Mr. Jones, though his name 
now appears for the first time in this publication, 8 
a man whose experience and ability well fit him for 
labors of this kind. 

Definitions of legal terms and phrases cover mafy 
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a 
s. For t 
editor, has the credit and deserve it. 

We have no hesitancy in congratulating the editors 
and subscribers and in commending the work to| 
the favorable notice of the profession. The series is | 
already a sine qua non in libraries and reputable law | 


offices. 


Analytical Tables of the Law of Evidence. By| 
George M. Dallas, LL. D., and Henry Wolf Bikle, | 
A.M., LL. B. Philadelphia: T. & J. W. Johnson 
& Co., 1903. 

This little manual of ninety pages is intended as a 
supplement to Stephen’s Digest. In its preparation 
the effort has been made to present a methodical 
outline of the rules of evidence, as set forth in 
Stephen’s Digest, in order to make the tables more 
nearly complete and readily intelligible. Where 
they depart from the text of the digest, or extend 
beyond it, they are but suggestive, and the sugges- 
tions are not fully discussed, nor the authorities in 
their support exhaustively cited. The tables are de- 
signed primarily for the use of students, but the 
busy practitioner is certain to find them valuable and 
convenient for occasional reference. 


The Blow from Behind. Or Some Features of the 
Anti-Imperialist Movement Attending the War 
with Spain. Together with a Consideration of 
Our Philippine Policy from its Inception to the 





Present Time. By Fred C. Chamberlain, LL. B. 
Cloth. pp. 200. $i.00 net. Boston: Lee 
Shepard. : 


the author. 


alist side of the Philippine question. 
of the policy inaugurated by President McKinley 
and now being continued by his successor, Mr. 
Chamberlain not only carefully marshals his facts, 
but examines and replies to the anti-imperialists’ 
arguments in detail. The discussion is not always in 
the best of temper, but it is vigorous, accurate, 
thorough and enlightening. 


Darrell of the Blessed Isles. By Irving Bacheller. 
Boston: The Lothrop Publishing Co., 1903. 


There can be no doubt that in “Darrell of the 
Blessed Isles,” Mr. Bacheller has accomplished the 
difficult feat of duplicating his first great success. 
In old Darrell, the clock-tinker — quaint, original, 
odd, lovable, noble — the author has given us a char- 
acter every bit as attractive and interesting as Eben 
Holden — many readers, no doubt. will think more 
80. Darrell is a remarkable addition to our native 
character-drawing. The story, like his first, is laid in 
the north country between Lake Champlain and the 
mighty St. Lawrence, which Mr. Bacheller has made 
dear to a million readers, and contains the same 
wholesome atmosphere, the same fascinating style, 
the same idyllic charm of the earlier book. In addi- 





| great temptation. 
| eyes, and it rests with her to stretch out her hand 

This little book of something less than 150 pages, | and save her. 
is an amplification of a Memorial Day address by | 
As a whole, it is a careful, painstaking | 
and convincing presentation of the so-called imperi- | 


In his defense | 





hese, Mr. Howard P. Nash, associate | tion to the character-drawing, the story is a distinct 
| advance over Eben Holden 
| plot, which is intricate enough to clutch the reader’s 


in the nature of its 


interest and hold it to the end. Full of action and 
replete with heart interest, “ Darrell of the Blessed 
Isles” is to our mind Mr. Bacheller’s best work; it 
is art without seeming to be art, and that is about 
the highest sort of praise that can be given. As a 
specimen of the bookmaker’s art, too, the dainty 
volume could hardly be surpassed. Those who have 
not yet read it have a rare literary feast in store. 


The Stumbling-Block. By Edwin Pugh. New 


York: A. S. Barnes & Co., 1903. 


“The Stumbling-Block” is a study of an excep- 
tional type of woman, one of those tempestuous, 
self-repressed natures, outwardly callous, but a vor- 
tex of conflicting emotions within; the sort of woman 
who inevitably brings misery to the man she most 
cares for. Bria Ormathwaite finds herself untram- 
meled and amply provided for, on the threshold 
of womanhood, but the years of privation of her 
early home have intensified her stormy nature. She 
wins the love of a fine manly young Englishman; 
but he is not emotional enough to suit Bria, who, 
during his absence on the continent, broods over his 
lack of affection. When he returns, she meets him 
in such a spirit of assumed carelessness that it is 
not surprising to find him transferring his regard 
to another and less capricious woman. But the 
moment comes when Bria is placed in a position of 
Her rival is drowning before her 


The decision which she makes is the 
climax of the story. The book is chiefly remarkable 
for the extraordinarily acute analysis of Bria’s na- 
ture. The character-drawing is strong, clear cut, dis- 
tinctive. The book is certain to command a wide 
reading. 


Cornet Strong, of Ireton’s Horse. By Dora Green- 
well McChesney. New York: John Lane, 1¢03. 
In this well-written but rather sombre book, the 

author has given us a historical novel full of stir- 

ring action, fine character-drawing and vivid de- 
scription. The story of the battles fought and the 
hardships endured by the Puritans in their struggle 
for freedom, with Cromwell and other historical 
characters, clearly defined in the background, is told 
in incisive, dashing style. The hero, Cornet Strong, 

a typical Puritan soldier, gloomy, fanatical, living 

with a sword in his hand and a text in his mouth, 

is drawn with a master hand. In the great mass of 
historical fiction, Cornet Strong stands out clearly 
defined, bold, not easily forgotten. 


The Substitute. By Will N. Harben. 
Harper & Brothers, 1903. 

In this book the author of the successful story, 
“Abner Daniel,” has done his best work. Like the 
first, the scene of “The Substitute” is laid in the 


New York: 





South — northern Georgia. The hero, whose father 
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has been sentenced to the penitentiary for stealing, 
is adopted by a man who in his younger days com- 
mitted murder.. This man, in reparation for his sin, 
is determined to make a fine character of his hero, 
George Buckley, who is in despair at his father’s 
disgrace. George falls in love with a girl of high 
social standing and finally wins her by his own 
character and ability. His struggles against the 
drink habit, his native heroism and fine qualities and 
his final triumph are described with rare skill and 
interest by the author, who has filled his pages with 
the wit, philosophy and quaint humor that made 
“Abner Daniel” so successful. “The Substitute” 
is eminently readable. 


The Chameleon. By James Weber Linn. New 
York: Phillips & Co., 1903. 

The only difficulty we find with this book is its 
theme. The author has selected for his principal 
character a born poser, one who though, apparently, 
in every other relation of life a model, never could 
tell the exact truth, but either suppressed or exag- 
gerated, more from temperament and habit than from 
any evil intention. This characteristic is so abnor- 
mally magnified by the author as to be out of all 
proportion, reason and nature. There is much to 
enjoy in the story, and much to commend. The 
style is brilliant, the dialogue witty and natural, and 
the analysis of character excellent. Several of the 
principal personages, aside from the hero, are drawn 
with a master hand, notably the millionaire pickle- 
maker. The college atmosphere is particularly good, 
and the college-bred youths most natural and clever. 
Mr. Linn has shown rare talent as a story-teller, and 
with a more adequate theme he is certain to do even 
better work than has yet come from his pen. As it 
is, “ The Chameleon” will well repay reading. 


Richard Rosny. By Maxwell Gray. New York: D. 
Appleton & Co., 1903. 

This is a sympathetic, intense, beautifully told 
story, by the author of “ The Silence of Dean Mait- 
land,” a novel which had a deservedly wide reading 
some ten or fifteen years ago. The first part is the 
story of a supersensitive boy, wrapped up in mother- 
love, and a cruel, degenerate stepfather. The second 
part describes the career of Richard Rosny and the 
development of the hatred between him and his step- 
father. It is not till many years after, and Rosny is 
a well-grown, powerful young naval officer, soon to 
be married himself, that he learns of the full extent 
of his mother’s misery and his brutal stepfather’s 
neglect and abuse of her. The latter part of the book 
deals with the unfolding of Richard’s character, and 
there is an incidental mystery connected with his 
step-parent’s sudden taking off, which it would be 
unfair to the author, perhaps, to disclose. Every 
page reveals the accomplished artist, the trained 
writer, the cultured mind, the exuberant imagination, 
the adept to novel-writing. It is a book not to be 
easily laid down until the last chapter is read, a book 
far and away above the great mass of fiction. 








Barbara. A Woman of the West. By John 
Whitson. Boston: Little, Brown & Co., 1993, 
This is, we believe, Mr. Whitson’s first venture jg 

the ficld of fiction. There are indications of the 

fact throughout the book. It deals with life in the 
far West, the heroine being the wife of a Kansas 
rancher, who is also a writer of stories for Eastern 
publishers—a rather unusual combination, it must 
be confessed. By a stroke of great good fortune, as 
they suppose, the couple are given a mining claim 

Cripple Creek, which the husband of Barbara goes to 

investigate. His sudden and mysterious disappear- 

ante and his devoted wife’s long search for him in 

California and elsewhere, together with the infatua- 

tion of a male admirer for the fair Barbara, con- 

stitute the motif. The plot is neither strong nor in- 
volved, but it gives the author opportunity for some 
fairly good writing and some excellent descriptive, 

Barbara makes good light reading. It is a whole 

some story, well told. The illustrations by C. C. 

Emerson are far above the average. 


—_——_—4¢———_ 
BOOKS AND PAMPHLETS RECEIVED. 


The Corporation Law of the District of Columbia 
(paper). 68 pages, with index. John Byrne & Co, 
Washington, D. C. 


Minutes of the New Mexico Bar Association, at 
its seventeenth annual session, held at Santa Fe, 
N. M., on January 7, 1903. The pamphlet also con- 
tains the constitution and by-laws of the association, 
as amended and in force February 26, 1903. 


Report of the eighth annual meeting of the Penn- 
sylvania Bar Association, held at Cambridge 
Springs, Pa., June 30 and July 1 and 2, 1902, The 
volume is well arranged, neatly printed and embel- 
lished with a number of excellent half-tone portraits 
of officers and others. The Pennsylvania Bar Asso- 
ciation is evidently in a flourishing condition, and 
exceptionally well officered. 


Tue ALBANY Law JourNat has received, through 
the courtesy of Lewis J. Miller, of the Albany fire 
department, a copy of the pamphlet which he has 
edited, embodying the laws, ordinances and regula- 
tions of the city of Albany governing the construc- 
tion, alteration, etc., of buildings. The pamphlet, 
which covers more than 200 pages, has not only been 
compiled and indexed with great care by Mr. Miller, 
but it has been copiously illustrated in half-tone. 
The net proceeds are to be donated to the fund for 
the relief of disabled firemen, a most worthy cause. 


——__4———— 
Literary Hotes. 


“The Confessions of a Wife,” by Mary Adams, 
invites parody if ever a book did. It is not surpris- 
ing to learn that “The Confessions of a Husband,” 
by William J. Lampton, is immediately forthcoming 
from Cameron, Blake & Company. 
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A French translation of “ Lady Rose’s Daughter” | 
will appear next autumn in the “Revue des Deux | 
Mondes.” “A combination of Becky Sharp and) 
Eve,” is somebody’s original but not very convincing 
characterization of the heroine in Mrs. Ward’s great | 


novel. 


Doubleday, Page & Company are advised by Rud- 
yard Kipling that “ The Five Nations,” the pro tem. 
title of his volume of poems announced by them a 
month ago, is the final one. Besides Mr. Kipling’s | 
recent poems, the book will include twenty-five new | 
ones. 


Thomas Nelson Page has just finished a long novel 
that will probably appear late in the spring. It is 
now nearly five years since Mr. Page’s first ambitious 
novel, “Red Rock,” made its appearance and its 
author’s reputation as a novelist, although in the 


| meantime “ The Old Gentleman of the Black Stock ” 


has been published — but that is little more than a 
sketch. The scene of the forthcoming novel is said 
to be laid in New York city, although there are 
southern characters in the story. 


Turning for a moment from his successes as a 


| maker of fables and a builder of comic-opera libret- 


| tos, George Ade has emerged in the crowded short- 


Definite arrangements have now been made to 
publish John Morley’s “ The Life of William Glad- 
stone.” October 2, 1903, is the probable date of pub- 
lication. It will be issued in three 8vo. volumes, 
with portraits and many other illustrations, by The 
Macmillan Company. 


A stupid clerk in a Philadelphia bookstore was 
soundly berated the other day by a woman customer 
innocent of classical learning, because he could not 
produce for her “ Mark Twain’s Oration on Julius 


story field. His first book of short stories will be 
published at once by McClure, Phillips & Company. 
The title is “In Babel.” By “ Babel” is meant Chi- 
cago, all of these stories dealing with some aspect of 
life in the city where Mr. Ade has won his success. 
They show the same keen sense of character that lies 
back of the slang humor of the famous fables, and an 
equal brilliancy of style, on a higher plane. 


Messrs. Harper & Brothers will publish in America 





Cesar.’ He was unable to convince her that she had 
made a small confusion in surnames. 


Thirteen stories by F. Hopkinson Smith are an- 


and Chapman & Hall in England, in de luxe form, 
(the collected poems of Charles Dickens, with bibli- 
| ographical notes by the compiler and editor, Frederic 
| George Kitton, R. A. The poems have been gathered 





nounced by the Scribners for publication in May in| from a variety of sources by Mr. Kitton, who is the 
a volume entitled “The Under Dog.” Some of the great authority in matters pertaining to Dickens, and 
stories are tragic, it is said, and some humorous,| the one man best fitted to compile such a volume. 
while nearly all of them are tales of men and women| The work represents the first scholarly attempt to 
who have been misunderstood. The book will be! bring together Dickens's verses, and includes the 
fully illustrated. | poems from his novels; lyrics and prologues from 


A book of stories by George S. Wasson in the oad plays of his own and from plays by Wilkie Collins 
dialect of deep-sea fishermen, has just been brought and W estland Marston ; tata choruses and wert 
out by Houghton, Mifflin & Company, takes its title, certed pieces from “ The V illage Coquettes, a comic 
“Cap'n Simeon’s Store,” from the favorite rendez- | 0?“ 1836; from the “ Keepsake of 1844, and from 
vous of ancient tars who sit about the fire and spin | the Daily News of 1846, and sundry other dr niga 
yarns. The author is by profession a painter. For | private and otherwise, discovered by Mr. Kitton’s re- 


years he has lived among the fishermen who are the | searches. The volume will be published simul- 


heroes of his stories | taneously in England and America. 


‘ 


| Nineteen stories and articles and 112 illustrations 
| form the contents of the May Cosmopolitan. J. Hen- 

niker Heaton, M. P., contributes an article on the 
| British parcel post. Ella Adelia Fletcher is the 


Farm of the Dagger,” a tale of the War of 1812, and author of a charmingly ,illustrated essay on “ The 
, : Power and Beauty of Woman's Eyes.” The possi- 


“The Golden Fetich,” which goes ’way to the heart |“? oy ae : ‘ 
Mie! ont « naw novel cntitie’ “The Sher-| bilities of scientific corn-culture are explained in an 
i” te George Barr McCutcheon, author of | instructive paper, by A. D. Shamel, of the Illinois 


Wiitedstark” The scene of Mr. McCutcheon’s novel | Experiment Station. A contribution which will be 
is Clay county, Ind ’ i | widely read is “Platonic Friendship,” by Rafford 


| Pyke. John Brisben Walker, who has made a twenty 

Pauline Bradford Mackie, whose story of life in| years’ study of taxation, offers “A Method of Equita- 
Arizona, “ The Voice in the Desert,” has just been ‘ble Taxation.” Three interesting characters — Gus- 
published by McClure, Phillips & Company, is the| tavus Franklin Swift, Clement Acton Grisom and 
author, novel readers will remember, of “ Ye Lyttle | George Gould —are sketched as “ Captains of Indus- 
Salem Maide,” “Mlle. de Berny,” “The Georgiana | try.” Among other features of the magazine appear 
Actress” and other historical romances. Mrs. Hop- | “ Romances of the World’s Great Mines,” by Samuel 
kins — for in 1890 Miss Mackie married Herbert M.| E. Moffett; “Teaching: Its Hardships and Re- 
Hopkins, then professor of Latin in the University | wards,” by Rev. James C. Mackenzie, Ph. D.; “ The 
of California — is, like most of our new novelists, al Food Laboratory "—an article on how to administer 
graduate of the newspaper school. lthe kitchen —by John Brisben Walker; “ Society’s 


Among the good things in the way of fiction in 
Preparation for fall publication by Dodd, Mead & 
Company are John Uri Lloyd’s new Kentucky story, 
“Red-Head ;” two stories of Edna Phillpotts —“ The 
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philosophical essay by H. G. Wells on “Accepted In- 
stitutions as Educational Agencies.” The number is 
remarkably strong in fiction. Among the contribut- 
ors are Henry Seton Merriman, Olivier Henry, 
Frank R. Robinson, Julia Valentine Bond and Tom 
Masson. 


The Louisiana Purchase anniversary is much in 
evidence in the May Review of Reviews. The ed- 
itor’s interesting recapitulation of the salient facts in 
that “ Napoleonic real estate deal,” of Jefferson’s part 
in the transaction, of the Lewis and Clark expedition, 
and of the subsequent results of the purchase, opens 
the number. An important paper on “ The Signifi- 
cance of the Louisiana Purchase,” considered from 
the point of view of diplomacy and international 
politics, is contributed by Professor F. J. Turner, of 
the University of Wisconsin. The plans for the 
great fair to be held at St. Louis next year to com- 
memorate the event are outlined in a comprehensive 
illustrated article by Mr. Frederick M. Crunden, 
while the city of St. Louis, as it is to-day, is de- 
scribed by Mr. William F. Saunders. These articles 
are models of clearness in statement and accuracy in 
points of fact. They bring out, as has never before 
been done, the real importance of the exposition to 
the whole American people. 


a on 


Legal Hotes. 


William R. Day, recently appointed associate jus- 
tice of the Supreme Court of the United States by 
President Roosevelt, is an alumnus of the Univer- 
sity of Michigan. He was graduated from the liter- 
ary department in the class of 1870. In 1808 the 
university conferred on him the honorary degree of 
doctor of laws. 


Governor Odell has signed the Brackett bill gov- 
erning the transfer of judges of the Supreme Court 
from one judicial department to another. The law 
is expected to end the controversy over this matter, 
which has caused much discussion and which, in the 
case of certain judges, led to a request from the 
bar of Buffalo for their teturn to the Buffalo dis- 
trict from other assignments which were regarded 
as more lucrative. The new law places in the hands 
of the presiding justice in each department the 
authority over assignments of justices from one 
department to another by providing that whenever 
a presiding justice believes that an additional judge 
is needed in his department, he is to request the 
presiding justice in another department to assign 
a judge from the latter department, if one can be 
spared. No presiding justice shall assign a judge 
from any district when it will leave less than two 
judges available for service in that district. 
ther provides that when a judge serves in the first 
judicial district or in Kings county under such 
an assignment, he shall receive from New York city 
for each day’s service twenty dollars. 


Amateur Circus,” by Helmet Stag Archer, and a 


It fur-| 


= = — -- Ss 
—= 


It is one of the boasts of our judicial system tha 
| the courts are open to all, but there are exceptions ty 
this as to all other rules. According to a dispatch 
from Grayson county, Kentucky, Jane Woolsey was 
arrested for “moonshining,” and was taken to 
Owensboro for trial. When escorted to the federgl 
court-room it was found that the entrance was not 
large enough to permit the entry toJane, who though 
only five feet five inches in height, tips the scales at 
430 pounds in her stocking feet, and so the commis. 
sioner was forced to telegraph to Washington for 
permission to try the worthy dame in the open air, 
Permission was granted, and the commissioner, after 
some search, found a vacant lot of comfortable di- 
mensions and proceeded with the trial. 


Hugh Reilly, an ex-district attorney of Albany 
| county and one of the most prominent members of 
| the Albany county bar, died on April sixteenth. He 
was born in Albany on March 14, 1853, and was 
graduated from Columbia University Law School in 
1874. In 1876 he formed a partnership with Andrew 
Hamilton in the practice of law, under the firm 
name of Reilly & Hamilton, which continued up to 
the time of his death. Mr. Reilly prepared and pub- 
lished the first issues of the new codes, the Civil 
and Criminal’ Procedure. On June 4, 1886, Mr. 
Reilly was appointed district attorney to succeed 
D. Cady Herrick. He was nominated and elected 
to the same office by the democrats in the fall of 
that year. In 1891 he was appointed a member of 
the State board of claims by Governor Hill, and 
was reappointed in 1892, serving until 1898. Mr. 
Reilly was considered one of the best criminal law- 
yers in the State. He is survived by a widow, one 
son and a daughter. He had been in poor health for 
several years. 


The renewal by a tenant of his lease after the 
creation by a third person of a nuisance by his 
method of conducting his business, injuriously 
affecting the right of occupancy and the tenant's 
private property, is held, in Bly v. Edison Electric 
Illuminating Co. ([N. Y.], 58 L. R. A. 500), not to 
preclude the tenant from maintaining an action to 
abate the nuisance and to recover the damages for 
his injuries. 

A county treasurer is held, in Gross v. Whitley 
County Commissioners ([Ind.], 58 L. R. A. 394), 
not to become entitled to the compensation allowed 
by a prior act during the time in which a decision 
holding void the act in force when he took office 
remains unreversed; but upon the reversal of such 
decision his rights since he entered upon the dis- 
charge of his duties are held to be governed by the 
later act. 





A prior and remote cause is held, in Missouri P. 
R. Co. v. Columbia ([Kan.], 58 L. R. A. 399), not 
to furnish the basis of an action for the recovery 
of damages, if such remote cause did nothing more 

than furnish the condition, or give rise to the occa- 
| ion, by which the injury was made possible, and 





there it 
and th 
cause ¢ 
Auth 
pridge: 
placer 
Count: 
consti! 
munic 
shall 
impos 
inhab 


prope 
impr’ 
({N. 
of t 
justi 
case 
liabl 


fror 
vide 
Hu 


for 
citi 











n that 
ONS to 
Patch 
y Was 
‘n to 


S Not 
ough 
les at 


1 for 
1 air, 
after 
e di- 


Ss of 
He 


o1 in 
lrew 


D to 


Dub- 
civil 


the 


sly 
t's 


ae 








THE ALBANY 





LAW JOURNAL. 167 





———ooOoOoOoOooe————— 
a 


there intervened between such prior or remote cause 
and the injury a distinct, unrelated and efficient 
cause of the injury. 


Authorizing drainage districts to destroy county 
bridges when necessary without requiring their re- 
placement, is held, in Heffner v. Cass and Morgan 
Counties ([{Ill.], 58 L. R. A. 353), not to violate 
constitutional provisions authorizing the vesting in 
municipal authorities of power to assess taxes which 
shall be uniform, and forbidding the legislature to 
impose taxes upon municipal corporations or their 
jnhabitants for corporate purposes. 


An assessment of a fixed sum per linear foot upon 
property fronting upon, or connecting with, a sewer 
improvement is held, in People ex rel. Scott v. Pitt 
({N. Y.], 58 L. R. A. 372), to be within the power 
of the legislature, without any hearing as to the 
justice of such rule of apportionment. With this 
case is a note discussing the question as to who is 
liable for the expense of drainage. 


An act providing for the deduction of a percentage 
from the salaries of public school teachers to pro- 
vide a pension fund for their benefit is held, in, 
Hubbard v. State ex rel. Ward ({Ohio], 58 L. R. A. | 
654), to be unconstitutional, either for lack of uni- | 
formity, or as taking of private property from one | 
citizen for the benefit of another. | 
A rule of a board of education providing for a} 
deduction of one per cent from the salaries of all 
teachers, to be paid into a fund for the purpose 
of providing annuities for teachers becoming in- 
capacitated by reason of long service, is held, in 
State ex rel. Jennison v. Rogers ([Minn.], 58 L. R. 
A. 663), to be unauthorized and void. 


that a male ward in that institution be dedicated to 
the memory of the late lord chief justice and called 
after him. It was also resolved, in view of the 
large amount of the subscription received from the 
bench and the bar of the United States to offer a 
bust of Lord Russell, to be executed in marble by 
Mr. Brock, R. A., for the acceptance of the bar asso- 
ciation of the city of New York. It was also re- 
solved to make a grant of 100 guineas in aid of the 
memorial bust to be erected at Newry, the late Lord 
Russell’s birthplace. The total amount subscribed 
to the memorial fund exceeded £3,300. 


Sir Hartley Williams, the senior puisne judge of 
Victoria, who, at the age of sixty, is retiring on a 
pension of £2,000 a year, to live on an estate he has 
acquired in Surrey, once aroused the anger of the 
Melbourne religious world, says the Daily Chronicle, 
by attacking the efficacy of prayer. He said he once 
knew a pious solicitor who was in the habit of pray- 
ing for clients. “Imagine,” exclaimed the judge, 
“the insult to the Almighty contained in the request 
that He should stir up strife among people, foment 
discord and promote litigation just to serve the 
selfish purposes of this pious solicitor.” 


From time to time the public interest taken in the 
proceedings at a murder trial suggests the question: 
“Is murder an accident from the point of view of 


| insurance?” The reply of the companies would, we 


believe, be far from unanimous, but one of them, 
the Ocean Accident and Guarantee Corporation 
(Limited), does not exclude murder from the con- 
tingencies it covers. It has, in fact, paid the sum 
insured under the policy held by the Rev. W. Bell, 
against whose murderer a conviction was secured 
at the recent Cork Assizes.— Exchange. 





The publication of an article advocating the mur- 
der of rulers and the destruction of organized society 
is held, in People v. Most ({N. Y.], 58 L. R. A. 
509), not to be protected by a constitutional pro- 
vision that every citizen may freely publish his senti- 
ments on all subjects, being responsible for the 
abuse of that right. 


If one in charge of an electric car, seeing that a 
horse is frightened by the approach of the car, and 
that its driver is in danger, continues to sound the 
gong or ring the bell, and further frightens the 
horse and causes it to run away, the car company 
is held, in Oates v. Metropolitan Street Ry. Co. 
({Mo.], 58 L. R. A. 447), to be liable for the in- 
juries thereby caused to the driver. 


———_4———— 
English Aotes. 


A meeting of the Lord Russell of Killowen 
memorial committee, presided over by Lord Alver- 
Stone, was held recently to consider the application 
of the surplus standing to the credit of the memorial 
fund, when it was determined to make a donation 
of £1,000 to the hospital of St. John and St. Eliza- 
beth in the St. John’s-wood-road, on the condition 


The lady who is seeking to be admitted a mem- 
| ber of Grey’s Inn is credited with the intention of 
| appealing to the judges, if the benchers refuse to 
|admit her. Such an intention shows an entire 
| ignorance of the legal position of the Inns of Court. 
| The judges have a visitorial power with regard to 
calls to the bar, but the benchers’ discretion as to 
admission to the membership of their Inn is sub- 
ject to no such control. The language used by Lord 
Mansfield in Rex v. The Benchers of Gray’s Inn, 
tried in the King’s Bench in 1780, still holds good. 
“The original institution of the Inns of Court,” he 
said, “nowhere precisely appears, but it is certain 
that they are not corporations, and have no consti- 
tution by charters from the crown. They are volun- 
|tary societies, which for ages have submitted to 
government analogous to that of other seminaries 
of learning. * * * The very term ‘voluntary 
society’ imports in it a discretion in the individuals 
composing it to admit or reject members as they 
please.”— Law Journal (London). 


The decision of Lord Justice Holmes, in Heslip 
‘ 
|v. Ulster Bank (Limited), at the Belfast Assizes, 
is of some interest in banking law. The plaintiff 


‘had lodged fifty pounds on deposit receipt with the 
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York street branch of the Ulster bank. Subse- have an impression that they are aware that the 
quently he received a check for sixteen pounds owner of ’mobe is apt to have money and look upon 
drawn in his favor on the Mountpottinger branch him as a good thing. Certain is it that I faye 
of the Ulster bank from a person to whom he had found myself continually in trouble through break. 
sold a horse. On the sixteenth of August last ing some ridiculous law that these country towns 
Heslip cashed the check at the York street branch. have simply to catch strangers unaware and get the 
On the same day, but at a later hour, the drawer) contents of their pocketbook. Last week I was 
of the check stopped payment at the Mountpottinger passing through a small town at a snail pace when 
branch of the bank, and when the check arrived there the village constable ran out and announced that J 
in due course on the seventeenth of August it was was under arrest. 

dishonored. Both branches were in the city of Bel-| “‘ What for?’ I asked, in amazement. 

fast, and were connected by telephone. Heslip| “* Exceedin’. speed limit,’ he answered. ‘ You] 
claimed judgment from the bank of the fifty pounds | have to come along with me.’ 

lodged by him on deposit receipt, and the bank; “ While we were having it hot and heavy the vil 
claimed to be entitled to set off the sum of sixteen) lage justice of peace came along and ordered the 
pounds paid on the check that had been dishonored. | constable to bring me into court. 

In an action by Heslip to recover the amount, it) “‘Guess we might as well ride there with you, 
was held by Lord Justice Holmes that for the above} mister,’ said he, climbing in. ‘I ain't never rid in 
purpose the two branches of the bank were separate | one of these here machines, besides we need it e@ 
entities, and that, as a bank cashing a check is only | evidence.’ 

the agent for collection of the drawee, the bank| “‘ Jump in,’ said I, an idea suggesting itself to me, 
was entitled to the set off— Law Times (London).| “He did so, and then I let the ‘mobe out for 


‘ ; all she was worth, and there isn’t a machine that 
The attorney-general’s scheme for the establish- | can go any faster, if I do say it. 


ment of a great school of law is, as Mr. Justice Far-| “Stop her, gol dern ye!’ yelled the justice of the 
well said, magnificent. A legal university in which | peace, ‘we've gone past the court room already! 
not only the various branches of English law, but | Stop her or I'll have ye up for contempt of court!’ 
also the different laws administered throughout the' “*] can’t stop her!’ I shouted back, with a cheer 
empire, shall be systematically and scientifically | fy] disregard of the truth; ‘she’s running away, 
taught is a project so imperial in its magnitude that} “Twelve miles out of town I allowed the machine 
it appeals irresistibly to the imagination. We shall| to slow down. 

be surprised, however, if Sir Robert Finlay succeeds | “*You'd better jump!’ I shouted, ‘she’s going to 
where both Lord Selborne and Lord Russell of| explode in a minute!’ 

Killowen failed. It is obvious that £100,000—the| “And jump they did. The justice landed on his 
sum available from the sale of New Inn and Clif-| head in a mud puddle. I didn’t see how the com 
ford’s Inn—is not sufficient to establish such a} stable made out. I hope they enjoyed the walk 
school as the attorney-general contemplates. The! home.” 
scheme is impossible, indeed, without the co-opera- | ae 
tion of the Inns of Court and the Incorporated Law | Lawyer (cross-examining ) — Where was your 
Society, and they must be very sanguine who believe | Maid at the time? 

that these bodies will readily give their financial| Witness—In my boudoir arranging my hair. 
support to it. The details of the attorney-general’s | Lawyer — And where you? 

scheme have, of course, yet to be settled. If he pro- | Witness — Sir? — The Evening Sun. 

posed, as Lord Selborne proposed, that the Inns of 
Court and the Incorporated Law Society should 
abandon their present control over the educational 
machinery of their respective branches of the pro- 
fession, he will, we imagine, find that he has under- 
taken a very difficult task— Law Journal (London). 





It is told of the late Senator Matt Carpenter that 
one day while chatting with friends in a committee 
room the conversation turned on the relative merits 
of religious sects. Nearly every member of the 
party belonged to some church, and there had. been 
an animated discussion, Senator Carpenter pacing 

—_>———_ up and down, listening intently enough, but saying 
not a word. 
Humorous Side of the Law. “What church do you belong to, Carpenter?” 
asked one. 

“T don’t belong to any.” 

“Why don’t you join one?” 

When you ask the automobile enthusiast about it! “I don’t want to. None exactly suits my views.” 
he grins cheerfully, and then tells the following} “What one would you join, if you were to fed 
story: forced to a choice?” 

“These confounded country officers seem to think} “The Catholic, by all means.” 
that an automobile is some sort of an awful monster| “And why the Catholic?” 
that eats little children, causes the potato blight and| “Because they have a purgatory, and that’s a me 
drives all the rain out of the country. Besides, I' tion for a new trial.”— Exchange. 


How the automobolist got even is told thus by the 
Detroit Free Press: 
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